TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1) was
not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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DECI SI ON ON APPEAL

1 Application for patent filed May 1, 1995. According to appellants,

this application is a continuation of Application No. 08/225,032 filed Apri
8, 1994, now abandoned.
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This is an appeal under 35 U.S.C. §8 134 fromthe
exam ner’s refusal to allow clains 5 through 13 which are all

of the clains remaining in the application.

THE | NVENTI ON

Appel lants’ invention is directed to a water containing
coating conposition having a specific emulsifier which is an
amoni um salt of a nono sulfuric acid ester of adducts
prepared by ethoxylation of |Iong chain al cohols or substituted
phenols. There are two conponents present in the conposition
in addition to the enulsifier. The first conmponent is a
pol yol which is a polyner of an emul sion pol ynerized
et hyl eni cal |y unsaturated nononmer having at | east two hydroxy
groups per nolecul e and being dispersed in water. Said
hydr oxy contai ni ng polynmer is enul sion polynerized in the
presence of the above naned enul sifier.

The second conponent is an aliphatic or cycloaliphatic
pol yi socyanate enulsified in the dispersion of the hydroxy

cont ai ni ng pol ymner.

THE CLAI M
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Claims 5 is illustrative of appellants’ invention and is
r eproduced bel ow.

5. A wat er - borne coating conposition containing an
enul sifier conprising a nmenber selected fromthe group
consi sting of amonium salts of nonosulfuric acid esters of
adduct s prepared by the ethoxylation of |ong chain alcohols or
substituted phenols with ethylene oxide at a nolar ratio of
1:2 to 1:100 and a bi nder which conprises a m xture of

(a) a polyol conponent which is dispersed in water or a
wat er/ sol vent m xture and conprises at | east one pol yner
prepared by the enul sion polynerization of olefinically
unsat urated nononers in the presence of 0.1 to 10% by wei ght,
based on the total anpbunt of nononmers, of said emulsifier and
havi ng a nol ecul ar weight (M) of 500 to 100,000, at |east two
al cohol i ¢ hydroxyl groups per nolecule, a hydroxyl value of 15
to 250 ng KOH g, an acid value of 0 to 7 ng KOH g, and a total
content of sulfonate and carboxylate groups of 0 to 4.5
mlliequivalents per 100 g of solid resin and

(b) a polyisocyanate conponent which is enulsified in
t he di spersion of polyol component (a), has a viscosity at
23°C of 50 to 10,000 nPaCs and an average NCO functionality of
1.8 to 4.2, and contains 12.0 to 21.5% by wei ght of
(cyclo)aliphatically bound i socyanate groups and, optionally,
2 to 20% by wei ght of ethylene oxide units present within
pol yet her chai ns, the polyether chains containing an average
of 5to 70 ethylene oxide units,

wherein the conponents are present in quantities corresponding

to an equivalent ratio of isocyanate groups of conponent (b)
to al coholic hydroxyl groups of component (a) of 0.2:1 to 5:1

THE REFERENCES



Appeal No. 1996- 3560
Application No. 08/432, 560

The references of record relied upon by the exam ner as

evi dence of obvi ousness are:

Honmbach et al. (Honbach) 4,663, 377 May
5, 1987

Wei ssgerber et al. (Weissgerber) 4,997, 879 Mar. 5,
1991

Kubitza et al. (Kubitza) 5, 075, 370 Dec.
24, 1991

Odi an, Principles of Polynerization, Second Edition, John
Wley & Sons, Inc., New York (1981) pp. 319-320.

THE REJECTI ON
Clains 5 through 13 stand rejected under 35 U S.C. § 103
as unpat ent abl e over Honbach in view of Wi ssgerber, Qdian and

Kubi t za.

OPI NI ON
As an initial matter, appellants submt that clains 5
t hrough 13 are grouped together for purposes of this appeal.?
Accordingly, we select claimb5, the sol e i ndependent

conposition claimas representative of appellants’ invention

2 prief, page 3.
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and limt our consideration to said claim 37 CFR §
1.192(c)(7) 1995.

We have carefully considered appellants’ argunents for
patentability. However, we are in conplete agreenent with the
exam ner that the claimed subject matter is unpatentable in
view of the applied prior art. W wll sustain the exam ner’s
rejection relying primarily on the references to Honbach and
Wei ssger ber.

Appel lants state that their emulsifiers are “chemcally
di stingui shabl e” fromthose of the Honbach reference and are
used in a different manner.®* W disagree. Qur interpretation
of the disclosure of Honbach differs fromappellants. The
reference to Honbach and the clainmed subject matter use the
term“enmulsifier” in a different manner. The various
interpretations of the term “enulsifier,” by Honmbach and
appel l ants respectively, results in confusion in applying the
Honbach reference to the clainmed subject matter.

We find that the ermulsifier of the clained subject matter

is used in the polynerization of the hydroxy containing

3 Brief, page 4.
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pol ymer conponent. See Honmbach, colum 5, lines 19-53 and
appel lants’ Brief, page 5, lines 27-30 wherein appellants
acknow edge that hydroxy containing polynmers of Honbach are
prepared by emnul sion polynerization.

A second and different “enmulsifier” as used by Honbach
constitutes an isocyanate conponent containing
(cyclo)aliphatic isocyanate which may be partially reacted
wi th polyether resulting in a m xture of isocyanate and
i socyanate term nated polyether. This “emulsifier” is m xed
wi th and nodifies prefornmed hydroxy containing polyner.
However, it is not used in the enul sion pol ynerization
t hereof. See columm 5, |ines 19-53.

Nei ther the principal Brief nor the Reply Brief argue that the
pol yi socyanate “emul sifier” conponent of Honmbach differs from
that of the clainmed subject matter. Rather, appellants’
argunment in their Reply Brief is directed to the proposition

t hat the pol yi socyanate dispersions Honbach are the only

enul sifiers specifically disclosed in that reference.*

Nonet hel ess, as noted above and admtted by appel |l ants, we

4 Reply Brief, page 2.
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find that another unnamed emulsifier resulting fromthe
enul si on pol yneri zation of the polyol is present in the
conposi tion of Honbach.

The exam ner relies upon Wi ssgerber for its disclosure
of the claimed enulsifier used in the polynerization of
ol efinically unsaturated nononers containing hydroxy groups.
We find that Weissgerber discloses the enmul sion pol ynerization
of ethylenically unsaturated polyols using appellants’
preferred emulsifier. See Conparative Exanple A and Exanpl es
1 and 2. W find that the addition of 18 grans of
concentrat ed anmoni um hydr oxi de to sodi um nonyl phenyl
pol ygl ycol et her sulfate as disclosed in the above exanpl es
results in the formation of the enulsifier of the clained
subject matter. W conclude that it would have been obvi ous
to the person having ordinary skill in the art to prepare
Honbach’ s pol yol using the enmulsifier of Wissgerber for its
ordi nary intended purpose.

As for appellants’ argunment that both Honmbach and
Wei ssgerber are directed to adhesi ve conpositions as opposed
to appellants’ coating conposition, we find that both
references disclose the utilization of their respective

7
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conposition by coating the conpositions on a substrate. See
Honbach, columm 8, line 54 and Wi ssgerber, colum 4, lines
46-47. This coating step neets the requirenent of the clained

subject matter for a “coating conposition.”

DECI SI ON
The rejection of clains 5 through 13 under 35 U S.C. 8§
103 as unpatentabl e over Honbach in view of Wi ssgerber, Qdian
and Kubitza is affirned.

The decision of the examner is affirned.
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No tinme period for taking any subsequent action in

connection with this appeal may be extended under 37 CFR

8§ 1.136(a).
AFFI RVED
JOHN D. SM TH )
Adm ni strative Patent Judge )
)
)
)
) BOARD OF PATENT
BRADLEY R GARRI S ) APPEALS
Adm ni strative Patent Judge ) AND
) | NTERFERENCES
)
)
)
PAUL LI EBERVAN )
Adm ni strative Patent Judge )
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Bayer Cor poration
100 Bayer Road
Pittsburgh, PA 15205-9741
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