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The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the

Boar d.
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! Application for patent filed Novenber 29, 1993.
According to the appellant, the application is the nationa
stage application of PCT/FR92/00456, filed May 21, 1992.
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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's
rejection of clainms 1 through 6, which are all of the clains

pending in this application.?

W AFFI RM- | N- PART.

2 The exam ner withdrew all the rejections nade in the
final rejection and rendered a new ground of rejection under
35 U.S.C. 8 103 against clainms 1 through 6 in the exam ner's
answer .
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BACKGROUND

The appellant's invention relates to a device,
particularly intended for the hygi ene of human auditory
canals. Cdains 1 through 3 are representative of the subject
matter on appeal and a copy of those clainms, as they appear in
the appendix to the appellant's brief, is attached to this

deci si on.

The prior art references of record relied upon by the

exam ner as evidence of obvi ousness under 35 U.S.C. 8§ 103 are:

Tol man 896, 338 Aug. 18,

1908

Har t man 3,110, 304 Nov. 12,

1963

Choppy 2,277,5573 Feb. 6, 1976
(France)

Clains 1 through 6 stand rejected under 35 U.S.C. § 103
as bei ng unpatentable over Tolman in view of Hartnman and

Choppy.

 In determning the teachi ngs of Choppy, we will rely on
the translation provided by the FLS, Inc. A copy of the
translation is attached for the appellant's conveni ence.
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Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appellant regarding the 8§ 103
rejection, we make reference to the exam ner's answer (Paper
No. 15, mmil ed Decenber 14, 1995) and the suppl enental
exam ner's answer (Paper No. 19, nmuiled January 15, 1997) for
the exam ner's conpl ete reasoning in support of the rejection,
and to the appellant's brief (Paper No. 14, filed Cctober 30,
1995) and reply brief (Paper No. 16, filed January 29, 1996)

for the appellant's argunents thereagai nst.

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellant's specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellant and the
exam ner. As a consequence of our review, we neke the

determ nati ons which foll ow.

Claim1l

We sustain the rejection of claiml.
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Claim1 recites an auriaul ar hygi ene device conpri sing,
inter alia, a cylindrical body having a |ongitudinal axis and
two opposed extrenmities and an active portion on one of the
extremties. The active portion includes, inter alia, a
substantially circular active edge and a depression or cavity,
havi ng a hem spherical outer surface shape with a

predet er m ned radi us.

Tol man di scl oses an i npl enent having a shank 2 and an ear

wax spoon 3 shaped as shown in Figures 1 and 2.

Hart man di scl oses a conventional otoscope specul um havi ng
a base 11, a conical portion 10 and a projection 12. Hartnan
teaches at the paragraph beginning at colum 1, line 63, that

[p]rojection 12 may assune a w de variety of shapes.
In general, any shape which is adapted to engage and
renove wax in the ear canal may be used. Such shapes
I ncl ude spoons, |loops, and the like. A particularly
sui t abl e shape, because of its efficiency for the
pur pose, conprises a substantially cylindrical extension
13 froma portion of the distal end of the speculum 10
having a hood-like tip 14 on the end thereof. Tip 14,
may have a substantially hem spherical shape.
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Choppy di scl oses an ear swab. The ear swab includes a
stick 5 and a small spoon 4 at one end of the stick.
Addi tionally, the exam ner determ ned that the stick 5 was

cylindrical.*

The exam ner, in applying the test for obviousness,?®
determi ned (answer, p. 4) that it would have been obvious to
one of ordinary skill in the art at the tinme of the invention
to
(1) make the active portion of Tol man in hem spherical shape
in order to make a |l arger receptacle for accommodati ng nore
ear wax, and (2) make the body (i.e., shank 2) of Tol man

cylindrical as taught by Choppy. W agree.

The argunents advanced by the appellant (reply brief, p.

2 and brief, pp. 7-11) are unpersuasive for the follow ng

4 Apparently from shading of the stick 5 in Figure 1.

® The test for obviousness is what the conbi ned teachings
of the references woul d have suggested to one of ordinary
skill in the art. See In re Young, 927 F.2d 588, 591, 18
USPQ2d 1089, 1091 (Fed. Cir. 1991) and In re Keller, 642 F.2d
413, 425, 208 USPQ 871, 881 (CCPA 1981).
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reasons. First, we agree with the exam ner that Hartnman's
hem spherically shaped tip does have an outer surface with a
predeterm ned radius. Second, it is our opinion that

Hart man's teaching that the shape of his projection 12 is
particularly suitable, because of its efficiency for renoving
wax provides the artisan with anple notivation to nodify the

shape of Tol man's spoon.

Claim?2

We sustain the rejection of claim?2.

Dependent claim 2 adds to claim1l the limtation that the
substantially circular edge of the active portion is |ocated
in a plane approximately at a tangent to one of the externa

generatrices defining the cylindrical body.

The appel |l ant argues (brief, p. 11) that this limtation
is "neither disclosed nor suggestion by the prior art.” W do
not agree. It is our opinion that the conbi ned teachi ngs of
the applied prior art would naintain the relationship of

Tol man's shank 2 to the substantially circular edge of the
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spoon as shown in Figure 2. That is, when Tolman's shank 2 is
nodi fied to be cylindrical as suggested by both Hartmn and
Choppy, the substantially circular edge of the spoon would
have still been located in a plane approxinmately at a tangent
to one of the external generatrices defining the cylindrica

body.

Claim3

We do not sustain the rejection of claims3.

Dependent claim 3 adds to claim1l or claim2 the
limtation that the point of origin of any radius of the
active portion is |ocated approximately in a plane that

contains the longitudinal axis of the cylindrical body.

The appel |l ant argues (brief, pp. 11-12) that this
limtation is not disclosed or suggestion by the prior art.
We agree. This limtation requires that the center of
curvature of the hem spherical outer surface be |ocated
approximately in the plane that contains the |ongitudinal axis

of the cylindrical body. The applied prior art does not teach
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or suggest this limtation and the exam ner has not given any
reasoning as to why this limtation would have been obvious to
one of ordinary skill in the art at the tine of the

appel lant's invention. Accordingly, we will not sustain the

rejection of claim 3.

Clainms 4 through 6
We do not sustain the rejection of dependent clains 4
through 6 which depend directly or indirectly fromclaim3 for

the reasons express supra with respect to claim3.

CONCLUSI ON

To sunmmari ze, the decision of the exam ner to reject
clainms 1 and 2 under 35 U.S.C. 8 103 is affirnmed and the
deci sion of the examner to reject clainms 3 through 6 under 35

US. C 8§ 103 is reversed.
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No tinme period for taking any subsequent action in
connection with this appeal nay be extended under 37 CFR
8§ 1.136(a).

AFFI RVED- | N- PART

HARRI SON E. McCANDLI SH, SENIOR )
Adm ni strative Patent Judge )
)
)
)
) BOARD OF PATENT
JEFFREY V. NASE ) APPEALS
Adm ni strative Patent Judge ) AND
) | NTERFERENCES
)
)
)
MURRI EL E. CRAWORD )
Adm ni strative Patent Judge )
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EDWARD J. KONDRACKI

KERKAM STOWNELL, KONDRACKI & CLARKE
SUI TE 600

5203 LEESBURG PI KE

FALLS CHURCH, VA 22041
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APPENDI X

1. An auriaular hygiene device conprising external
generatrices defining a cylindrical body having a |ongitudina
axis and two opposed extremties, at |east one of which has an
active portion that includes a substantially circular active
edge intended for detaching a material from a predeterm ned
surface and a depression or cavity intended for collecting
said material,

wherein said active portion has a hem spherica
outer surface shape with a predeterm ned radi us.

2. The device of claim1l, wherein the substantially
circular edge of the active portion is located in a plane
approximately at a tangent to one of the external generatrices
defining the cylindrical body that carries said active
portion.

3. The device of claim1l or 2, wherein the point of
origin of any radius of the active portion is |ocated
approximately in a plane that contains the |ongitudinal axis
of the cylindrical body.

Page 1
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