TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the
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ON BRI EF

Bef ore HAI RSTON, MARTI N and LEE, Adm nistrative Patent Judges.

HAI RSTON, Adninistrative Patent Judge.

DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains 2,
3, 5 through 7 and 10. dains 8, 9 and 12 have been found to

contain allowabl e subject matter.

! Application for patent filed October 31, 1994.
According to appellants, the application is a continuation of
Application No. 07/989, 625, filed Decenber 14, 1992, now
abandoned.
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The di sclosed invention relates to a cathode having a
matri x body inpregnated with an al kali ne earth conpound, and a
two-| ayer top coat on the surface of the matrix body. The
| ayer in contact with the matri x body consists essentially of
scandium and a high nelting point netal, and the top layer is
a netallic sealing layer that consists essentially of a high
melting point netal.

Caim10 is the only independent claimon appeal, and it
reads as foll ows:

10. A cathode having a matrix body inpregnated with an
al kal i ne earth conpound, a top coat on the surface of the
body, the top coat conprising a high nelting point netal,
characterized in that the coat conprises at |least first and
second | ayers, each of different chem cal conposition, the
first layer, in contact with the body, consisting essentially
of scandiumand a high nelting point nmetal, the second | ayer
being a netallic sealing |ayer consisting essentially of a

high nelting point netal.

The references relied on by the exam ner are:

Thomas et al. (Thonmas) 4,101, 800 Jul . 18,
1978
Wat anabe et al. (\Watanabe) 4, 855, 637 Aug. 8,
1989
Hasker et al. (Hasker) 5, 006, 753 Apr. 9,
1991

Claims 3 and 10 stand rejected under 35 U.S.C. 8§ 103 as

bei ng unpat ent abl e over Wt anabe.
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Claim?2 stands rejected under 35 U.S.C. §8 103 as being
unpat ent abl e over Watanabe in view of Hasker.

Claims 5, 62 and 7 stand rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Wt anabe in view of Thonas.

Reference is nmade to the brief and the answer for the
respective positions of the appellants and the exam ner.

CPI NI ON

We have carefully considered the entire record before us,
and we will reverse the obviousness rejection of clains 2, 3,
5 through 7 and 10.

According to the exam ner (Answer, pages 3 and 4):

Wat anabe di scl oses a cathode (figure 1) which
has a matrix body (1) inpregnated with an al kal i ne
earth conpound (line 63 of colum 3) and a top coat
(5 and 6) which conprises a high nelting point netal
(line 21 of colum 2). The top coat has a first
metallic | ayer
(5) which is in contact with the nmatrix body and a
second | ayer (6) of different conposition (In 21 of
col 4).

Wat anabe does not specifically state that the
first layer conprises a high nelting point netal and
scandi um and that the second layer is a netallic
sealing layer and it conprises a high nelting point
metal . However, in lines 24 and 25 of colum 5,

2 | nasnuch as claim6 depends fromclaim?2, a proper
rejection of claim®6 nust include Hasker.
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Wat anabe discloses that a plurality of these | ayers
(i.e., first and second | ayers) are constructed from
a high nelting point nmetal and scandi um or a high

mel ting point netal.

In rebuttal, appellants argue (Brief, pages 4 and 5)

The Wat anabe et al patent shows an inpregnated
cat hode having an i npregnated matri x body upon which
there is provided a top coating forned of a
plurality of layers, col. 1, |ines 38-47.
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However, this patent does not teach or even
suggest that the top coating be fornmed so as to
conprise a layer in contact with the matri x body
that consists essentially of scandium and a high
nmelting point netal and a sealing |layer, that has a
di fferent chem cal conposition fromthat of the
| ayer in contact with the matri x body, [and that]
consi sts essentially of a high nelting point netal.
This patent teaches in this portion that all the
| ayers of the top coating have the same conposition,
all of which contain a high nelting point netal
(tungsten) and scandi um or an oxi de of scandi um

Wat anabe clearly states (colum 1, |ine 46, colum 5,
lines 1 and 2, and colum 5, lines 27 and 28) that the two
| ayers 5 and 6 have “the sane conposition.” As the two |ayers

i n Wat anabe have “the sane conposition,” they do not have
di fferent conpositions, as required by the claim Moreover,
one | ayer
cannot consist essentially of “scandiumand a high nelting
point netal,” and the other |ayer can not be a “netallic
sealing |layer” that consists essentially of a “high nelting
point nmetal.” For this reason, the 35 U S.C. § 103 rejection
of clainms 3 and 10 is reversed.

Turning to dependent claim 2, Hasker discloses an

internetal lic conpound or alloy of scandium and rhenium but
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he does not disclose the two different |ayers of claim10.

The

35 U.S.C. 8 103 rejection of claim2 is reversed because
Hasker does not cure the noted shortcomng in the teachings of

Wat anabe.
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Turning lastly to clainms 5 through 7, Thomas di scl oses
perforations 24 in the tungsten foil 20, but, |ike Hasker,
does not disclose the two different |ayers of claim10. The
35 UUS.C 8 103 rejection of clains 5 through 7 is reversed
because Thonas does not cure the noted shortcoming in the

t eachi ngs of Wat anabe.



Appeal No. 96-2985
Application No. 08/332,620

DECI SI ON
The decision of the exam ner rejecting clains 2, 3, 5
through 7 and 10 under 35 U.S.C. 8 103 is reversed.

REVERSED

JAVESON LEE
Adm ni strative Patent Judge

KENNETH W HAI RSTON )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
JOHN C. MARTI N ) APPEALS
Adm ni strative Patent Judge ) AND
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