THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the Board.

Paper No. 18

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte MAHLER A. BARRY, RALPH N. M LLER
and V. N. MALLI KARJUNA RAO

Appeal No. 96-2885
Application No. 08/146, 862!

ON BRI EF

Before KIMLIN, JOHN D. SM TH and PAK, Admi nistrative Patent
Judges.

KIMIN, Adm nistrative Patent Judge.

DECI S| ON ON APPEAL

! Application for patent filed Novenmber 1, 1993.

-1-



Appeal No. 96-2885
Application No. 08/146, 862

This is an appeal fromthe final rejection of clains 4-
10. dains 1-3, the other clains remaining in the present
application, stand withdrawn fromconsideration. Caim4is
illustrative:

4. A conposition consisting essentially of hydrogen
fluoride in conbination with an effective anmount of a conpound
sel ected fromthe group consisting of CCL,CF, and CCL,FCF; to
form an azeotrope or azeotrope-like composition with hydrogen
fluoride, said conposition containing fromabout 10 to 27 nole
percent CCl1,CF, and from about 90 to 73 nol e percent of HF or
fromabout 35 to 56 nole percent CCl,FCF, and from about 65 to
44 mol e percent of HF;, said conposition (i) including a liquid
phase and a vapor phase with a conposition which is
essentially that of said |iquid phase, and (ii) having a
boi li ng point which ranges from about -25EC at 50 kPa when the
conposition consists essentially of about 65 nole percent HF
and about 35 nole percent CCL,FCF;, to about 125EC at 4020 kPa
when the conposition consists essentially of about 44 nole
percent HF and about 56 nol e percent CCl,FCF, and a boiling
poi nt which ranges from about 20EC at 140 kPa when the
conposition consists essentially of about 90 nol e percent HF
and about 10 nol e percent CCl1,Ck, to about 150EC at 4750 kPa
when the conposition consists essentially of about 73 nole
percent HF and about 27 nol e percent CC1,CF3.

In the rejection of the appeal ed clains, the exam ner
relies upon the follow ng references:
Lantz et al. (Lantz) 5, 055, 624 Cct. 8, 1991

Lee et al. (Lee) 5,196, 616 Mar. 23, 1993
(filed Cct. 18, 1991)
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Appel lants' clainmed invention is directed to an azeotrope
or azeotrope-like conposition consisting essentially of
hydrogen fluoride and either CCl,CF; or CCl1,FCF..

Appeal ed clains 4-7 stand rejected under 35 U . S.C. § 103
as being unpatentable over Lee. Cdains 4 and 8-10 stand
rejected under 35 U . S.C. § 102(b) as being anticipated by or,
inthe alternative, under 35 U S.C. 8 103 as being
unpat ent abl e over Lantz.

Upon careful consideration of the opposing argunents
presented on appeal, we will sustain the exam ner's rejection
of claims 4-7 under § 103 over Lee. However, we wll| not
sustain the examner's rejection of clainms 4 and 8-10 over
Lant z.

We consider first the examner's rejection of clains 4-7
under 8 103 over Lee. Lee discloses a process of separating
and recovering an organi c phase containing fluorocarbons from
an azeotrope or azeotrope-like conposition conprising an
adm xture of a fluorocarbon and HF. Lee al so teaches that
fl uorocarbons of particular interest in conposition with HF
i nclude the presently claimed CFCA.,F (colum 4, line 61).
Accordingly, since Lee is directed to processing azeotrope or
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azeotrope-li ke conpositions conprising HF and fl uorocarbons
like the presently clainmed CRCO,F, we fully concur with the
exam ner that the clained azeotrope or azeotrope-|ike
conposition consisting essentially of hydrogen fluoride and
CC1,FCF, woul d have been obvious to one of ordinary skill in
the art.

Appel  ants contend that:

The feed stream [of Lee] can be any m xture of at

| east one fluorocarbon and hydrogen fluoride that

results in a fluorocarbon/HF adm xture that is

difficult to separate by conventional distillation

(see, Col. 4, lines 12-17); and does not have to be

at an azeotrope or azeotrope-like concentration

range, but nerely capable of formng the difficult-

to-separate conposition during distillation (see,

Col. 4, lines

27- 32).
See sentence bridging pages 6 and 7 of Brief. However, as
not ed above, Lee expressly teaches that "this invention
provi des a process for the separation of a difficult-to-
separate azeotrope or azeotrope-like conposition consisting
essentially of hydrogen fluoride and a C-C, fluorocarbon
conposition"” (sentence bridging colums 2 and 3).

Furthernore, we fail to perceive any neani ngful distinction

bet ween a so-called "azeotrope-|ike conposition" and a
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conposition that is difficult to separate by conventi onal
di stillation.

Wi |l e appellants maintain that Lee does not specifically
di scl ose a two-conponent m xture of HF and CCL,FCF;,, we find
that the reference teaching of CF,CO ,F as afluorocarbon of
particular interest, as well as other two-conponent azeotropic
m xtures of HF and a fl uorocarbon, would have suggested the
cl ai med azeotropic mxture to one of ordinary skill in the
art. Mreover, we are satisfied that it would have taken no
nore than routine experinmentation for one of ordinary skill in
the art to determne that a m xture of HF and the discl osed
CF,CO ,F is an azeotrope at particular concentrations.

We now turn to the rejection of clainms 4 and 8-10 under
§ 102/8 103 over Lantz. Since appellants do not dispute that
Lantz di scl oses m xtures of the claimed conponents at the
cl ai med concentrations, we agree with the exam ner that Lantz
di scl oses azeotropi c conpositions of the clainmed conponents,
notw t h-standi ng the fact that Lantz does not describe the
conpositions as such. W say this because an adm xture of two
conpounds at the proper concentrations either exhibit the
properties of an azeotropic m xture or do not. Hence, since
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there is no dispute that Lantz discloses the clained
conposition consisting essentially of HF and CO ,CF, at the

cl ai med concentrations, it necessarily follows that the
reference discloses an azeotropic conposition of appellants
conponents. However, the appealed clains also require that
the clained conposition include "a |liquid phase and a vapor
phase with a conposition which is essentially that of said
liquid phase.” On the other hand, Lantz specifically teaches
that "[t]he pressure can be between 10 and 80 bars absol ute,
but must be sufficient to maintain the reagents in the liquid
state at the tenperature chosen for the reaction” (colum 3,
lines 1-3). Consequently, Lantz provides a teaching away of
the claimrequirenent of a liquid phase and a vapor phase.
The exam ner specul ates that "at |east a m nute vapor phase
will exist in equilibriumwith the |liquid phase of Lantz et
al.," but the examiner fails to provide the requisite factual
support for the inevitability of a vapor phase existing at the
pressures required by Lantz. Also, there is no teaching or
suggestion in Lantz "to mx the hydrogen fluoride and

chl or of | uorocar bon conponents at room tenperature and

pressure" (page 6 of Answer). The notivation provided by the
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exam ner | acks factual support in the reference. Furthernore,
any mxture at roomtenperature would require a mxture at the
appropriate concentrations of the conponents which, again, is
not suggested by the reference.

In conclusion, we affirmthe examner's rejection of
cl ai ns
4-7 under 8§ 103 over Lee. W reverse the examner's rejection
of clainms 4 and 8-10 under 8 102/8 103 over Lantz.
Accordingly, the exam ner's decision rejecting the appeal ed

clainms is affirmed-in-part.
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No tinme period for taking any subsequent action in
connection with this appeal may be extended under
37 CFR 8§ 1.136(a).

AFFI RVED- | N- PART

EDWARD C. KI M.I N
Adm ni strative Patent Judge

BOARD OF PATENT
APPEALS AND
| NTERFERENCES

JOHN D. SM TH
Adm ni strative Patent Judge

CHUNG K. PAK
Adm ni strative Patent Judge
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