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DECI SI ON ON APPEAL

! Application for patent filed August 20, 1993. According
to appellants, this application is a division of Application
No. 07/972,630, filed Novenber 6, 1992, now U.S. Patent No.
5,354, 444, issued Cctober 11, 1994.
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This is an appeal under 35 U.S.C. §8 134 fromthe
examner’'s refusal to allowclainms 6, 11 and 12 which are all

the clains in the application.

THE | NVENTI ON

The invention is directed to a process for producing an
el ectrolytic electrode having fourlayers. The el ectrode
conprises an electrically conductive surface. The surface is
coated by flane spraying particles of at |east one oxide
selected fromthe group consisting of titanium oxide, tantal um
oxi de and ni obi um oxi de on the surface to forma non-
stoi chionetric oxide |ayer conposition having a thickness of 10
to 200 um Thereafter, an internediate thin |ayer containing
titani um oxi de, tantal um oxide and platinumnetal is formed on
the oxide |ayer by thermal deconposition. Finally, an

el ectrode layer is formed on the internediate thin | ayer.

THE CLAI V5
Claim6 is illustrative of appellants’ invention and is

repr oduced bel ow.
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6. A process for producing an electrolytic el ectrode,
conprising the steps of:

flame-spraying particles of at |east one oxide sel ected
fromthe group consisting of titanium oxide, tantalum oxide,
and ni obi um oxi de over a surface of an electrically conductive
substrate to forman oxide |ayer on said electrically
conductive substrate, said oxide |ayer conprising a m xed oxide
havi ng a non-stoi chionmetric conposition and having a thickness
of from1l0 to 200Fm to thereby provide an oxi de coated
el ectrode substrate;

formng an intermediate thin |layer containing titanium
oxi de, tantalum oxide, and platinumon the oxide coated
el ectrode substrate by thernmal deconposition; and

formng an el ectrode active material |ayer on the
internediate thin | ayer.

THE REFERENCES OF RECORD
As evi dence of obviousness, the exam ner relies upon the

foll ow ng references.

Hund et al. (Hund) 4, 140, 813 Feb. 20,
1979
Asano et al. (Asano) 4,481, 097 Nov. 6
1984

THE REJECTI ON
Clainms 6, 11 and 12 stand rejected under 35 U.S.C. § 103

as bei ng unpatentable over Asano in conbination with Hund.
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OPI NI ON

As an initial matter, appellants’ Brief contains a
statenent that the present clains stand or fall together.
Accordingly, we select claim®6, the sol e i ndependent
conposition claim as representative of appellants’ invention
and limt our consideration to said claim 37 CFR §
1.192(c)(7)(1995).

We have carefully considered all of the argunents advanced
by appellants and the exam ner and agree with the appellants
that the aforementioned rejection is not well founded.
Accordingly, we will not sustain the rejection.

“[ T] he exam ner bears the initial burden, on review of the

prior art or on any other ground, of presenting a prima facie

case of unpatentability.” See In re Cetiker, 977 F.2d 1443,

1445, 24 USPQ2d 1443, 1444 (Fed. Cir. 1992). The exam ner
relies upon a conbination of Asano and Hund to establish a

prima facie case of obvi ousness.

Asano di scloses an electrically conductive substrate

optionally coated with an oxide |ayer which may be sel ected
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froma valve netal such as tantalumor niobium? See colum 3,
l[ines 15 - 19. See also colum 5, lines 39 - 45 which
specifically refers to, “an oxide of a valve netal.”
Thereafter an internediate | ayer corresponding to the
internedi ate | ayer of the clainmed subject matter is taught by
Asano at colum 3, line 54 through colum 4, line 23. Finally
el ectrode active material is superposed on the internediate

| ayer. See colum 4, lines 43 - 45,

The initial oxide |layer taught by Asano has the purpose of
maki ng the substrate nore corrosion proof and providing
i ncreased adhesiveness with an internedi ate |ayer. See columm
3, lines 17 - 19. Asano, however, fails to teach flame
spraying the oxide layer, the requisite thickness of the oxide
| ayer or that the oxide layer is non-stoichionetric.

The secondary reference to Hund di scl oses each of the
features absent fromthe teachings of Asano for an el ectrode
having a first oxide coating. See Abstract. The first coating
is produced by flane spraying. See colum 3, lines 1 -3. The

coating is customarily non-stoichionetric. See columm 3, |ines

2 Enphasi s ours.
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16 - 41. The thickness of the coating is taught at Exanple 1,
lines 1-2 wherein the layer of 0.03 to 0.4 mmcorresponds to 30
- 4000 m crons, overlapping the range required by of the

cl ai med subject matter.

However, the netal oxides taught by Asano are limted to
val ve nmetal s such as tantalumor niobium In contrast, the
only netal oxide taught by Hund is titanium W find no
evidence on this record that Ti is a valve netal. Nor is there
any evidence that tantal umor niobiumis equivalent to
titanium Neither do we find evidence that flame spraying is
either a customary or usual nethod for the coating of netals.
Nor do we find evidence that one of ordinary skill in the art
woul d utilize the thickness of the oxide |ayer taught by Hund
for a three-layer electrode, in the preparation of a four-
| ayer el ectrode. Accordingly, on this record, we conclude the
references to Asano and Hund were inproperly conbined.

The exam ner nust show reasons that the skilled artisan
confronted with the same problens as the inventor and with no
knowl edge of the clainmed invention, would select the el enents
fromthe cited prior art references for conbination in the

manner clained. W determne that there i s no reason,
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suggestion, or notivation to conbine the references in the
manner proposed by the exam ner. Accordingly, the exam ner has

not established a prim facie case of obviousness. See |In re

Rouffet, 149 F.3d 1350, 1357, 47 USPQd 1453, 1458 (Fed. GCr

1998) .
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DECI SI ON
The rejection of clains 6, 11 and 12 under 35 U . S.C. § 103
as bei ng unpatentabl e over Asano in conbination with Hund is
reversed

The decision of the exam ner is reversed.

REVERSED

PAUL LI EBERVAN
Adm ni strative Patent Judge

TERRY J. OVENS )
Adm ni strative Patent Judge )

)

)

)

) BOARD OF PATENT
THOVAS A. WALTZ ) APPEALS
Adm ni strative Patent Judge ) AND

) | NTERFERENCES

)

)

)

)

)

PL/j1b
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