TH'S OPI NI ON WAS NOT' WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered
today (1) was not witten for publication in a | aw
journal and (2) is not binding precedent of the
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ON BRI EF

Before GARRI S, ONENS and WALTZ, Adninistrative Patent Judges.

GARRI S, Adnministrative Patent Judge.

DECI SI ON ON APPEAL
This is a decision on an appeal fromthe refusal of the
examner to allow clains 9 through 37 and 39 as anended

subsequent to the final rejection. The only other clains

1 Application for patent filed Septenber 22, 1993.
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remai ning in the application, which are clains 38, 40 and 41,
stand wi thdrawn from further consideration by the exam ner.

The subject natter on appeal relates to a reagent kit for
the production of synthetic resin bodies for bondi ng and
anchoring a fastening el enent which includes a preaccel erated
reaction m xture conprising from51.0 to 100. 00 parts by
wei ght of nonomeric 2, 2-bi s[4(net hacryl oxyet hoxy) phenyl ]
propane al so known on this record via the acronym BPAM This
appeal ed subject matter is adequately illustrated by
I ndependent claim9 which reads as foll ows:

9. Reagent kit for the production of synthetic resin
bodi es for bondi ng and anchoring a fastening elenment in a
fixing base, the reagent kit conprising a cartridge having a
plurality of chanbers, said chanbers including:

(a) a preaccelerated reaction m xture conprising from
51.0 to 100.00 parts by weight of nononeric 2, 2-
bi s[ 4( et hacryl oxy- et hoxy) phenyl] propane and an accel erator;

(b) a curing agent conponent of an organi c peroxide; and

(c) a filler conponent,
wherei n the curing agent conmponent (b) and the reaction
m xture (a) are each contained in a respective said chanber
prior to the use of said reagent Kkit.

The references relied upon by the exam ner as evidence of

obvi ousness are:
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Kozuka et al. (Kozuka)
1992

Hense et al. (Hense)
1992

5,098, 973

5,157,072

24,

20,
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Al'l of the clains on appeal are rejected under 35 U. S. C
8 103 as bei ng unpatentabl e over Hense in view of Kozuka.
According to the examner, “[i]n view of Kozuka, it would have
been obvious to include BPAMin the packaged conpositions
taught by Kozuka [sic, Hense] in order to inprove water
resi stance” (Answer, pages 2-3).

This rejection cannot be sustai ned.

As correctly pointed out by the appellants, the Hense
patent (simlar to appealed claim9) is directed to
conposi tions useful as borehole-filling nmasses for anchoring a
fasteni ng el enent, whereas the Kozuka patent is directed to
conpositions useful as a material for coating floors. 1In
light of the disparate purposes of these respective
conpositions, we agree with the appellants’ ultimte
conclusion that it would not have been obvious for one with
ordinary skill in the art to conbine the disclosures of Hense
and Kozuka in the manner proposed by the exam ner. Further,
Hense' s teaching at lines 54 through 62 in colum 3 mlitates
agai nst the exam ner’s obvi ousness position for the reasons
explained in the Reply Brief (to which the exam ner has not
responded). 1In addition to the foregoing, we share the

4
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appel l ants’ general viewpoint that the exam ner has failed to

establish on this record a prima facie case of obvi ousness

with respect to the anbunts of BPAM required by appeal ed claim
9. Indeed, we find in the Answer no exposition by the
exam ner as to why the applied references woul d have suggested
such amobunts to an artisan with ordinary skill.

For the above stated reasons, the examner’s § 103
rejection of clainms 9 through 37 and 39 as bei ng unpatentabl e
over Hense in view of Kozuka cannot be sustai ned.

The decision of the exam ner is reversed.

REVERSED

BRADLEY R. GARRI S )
Adm ni strative Patent Judge )
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