THL'S OPI NI ON WAS NOT__ WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |law journal and
(2) is not binding precedent of the Board.
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DECI S| ON ON APPEAL

This is an appeal fromthe final rejection of clains 1

through 14. In an Amendnent After Final (paper nunber 9),

! Application for patent filed July 22, 1993.
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clainms 1 and 2 were anended. ?

The disclosed invention relates to a spectroneter that
includes a fiber optic bundle that receives light froma I|ight
source. The other end of the fiber optic bundle is split into
afirst leg and into a second leg, wth the first |eg having
nore fibers than the second |l eg. The second leg is |onger
than the first leg to conpensate for attenuation |osses in the
first |eg.

Caim1l is the only independent claimon appeal, and it
reads as foll ows:

1. A spectroneter conprising:

a light source;

a fiber optic bundle which splits into a first |leg
and a second leg, with said first |leg having nore fibers than
said second |l eg and with one end of said fiber optic bundle
positioned to receive light fromsaid |ight source which is
gui ded down said first and second |legs as first and second
i ght beans, respectively;

transm ssive nmeans for holding a sanple, with said
transm ssive neans positioned to receive the first |ight beam

output by the end of said first |eg;

means for dispersing the first and second |ight

2 According to the exam ner (paper nunber 10), the
anendnent had the effect of overcom ng the indefiniteness
rejection of clainms 1 through 14.
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beans;

means for focusing the first and second |ight beans
output fromsaid transm ssive neans and said second | eg,
respectively, onto said nmeans for dispersing;

means for sinmultaneously detecting the first and
second |ight beans from said neans for dispersing; and

means for reading data fromsaid neans for
det ecting.

The references relied on by the exam ner are:

Lee 4,449, 821 May 22,
1984

Smith 4,545, 680 Cct. 8,
1985

Machl er 4,709, 989 Dec. 1,
1987

Lequinme et al. (Lequine) 4,758, 085 July
19, 1988

| mmhashi et al. (I mahashi) 4,844,611 July 4,
1989

Ando 5,162, 868 Nov.
10, 1992

Landa et al. (Landa) 5,210, 590 May 11
1993

Birang et al. (Birang) 5,212, 537 May 18,
1993

Silvergate et al.(Silvergate) 5,231,461 July 27,
1993

(filed Dec. 9,
1991)

Claims 1 through 4 and 14 stand rejected under 35 U. S. C
8§ 103 as being unpatentable over Lequine in view of Landa,

Bi rang and Smith.
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Claim5 stands rejected under 35 U.S.C. 8 103 as being
unpat ent abl e over Lequine in view of Landa, Birang, Smth and
Ando.

Claims 6 and 7 stand rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Lequine in view of Landa, Birang,
Smth, Ando and | nmahashi.

Claim8 stands rejected under 35 U.S.C. 8§ 103 as being
unpat ent abl e over Lequinme in view of Landa, Birang, Smth,

Ando, | rmahashi and Lee.
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Clainms 9 through 11 stand rejected under 35 U.S.C. § 103
as bei ng unpatentable over Lequine in view of Landa, Birang,
Smth, Ando, Inmahashi, Lee and Sil vergate.

Clainms 12 and 13 stand rejected under 35 U.S.C. § 103 as
bei ng unpat ent abl e over Lequine in view of Landa, Birang,

Sm th, Ando, |Inahashi, Lee, Silvergate and Machl er.

Reference is made to the briefs and the answer for the
respective positions of the appellants and the exam ner.

CPI NI ON

The obvi ousness rejection of clainms 1 through 14 is
reversed

Lequi me di scl oses a spectroneter (Figure 1) in which
light froma light source 36 travels via an optical fiber 38
and Y-coupler 40 to two different |ight paths. One of
the paths is a reference Iight path 32, and the other path
serves as a light to illum nate object 44. The |ight
reflected fromobject 44, and the reference light in path 32
i nput the spectronmeter 14 via connectors 30, shutters 34,
optical fibers 28 and inlet slot 16.

Landa teaches that in a spectrographic analyzer “[t]he
l[ight transmtted through the sanple, reflected fromthe
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sanple, or both is then collected and anal yzed” (colum 1,
lines 17 through 19).

The Abstract of Birang discloses the follow ng:

A photoneter [14] having a plurality of input fibers

to its optical entrance [16], at |east one [78] of

which is for transm ssion of calibration |ight and

at least one [77] of which is for transm ssion of

sanple light. The exit ends of these fibers are

aligned into a linear array [Figures 7B, 7E and 8A],

t hereby producing an effective entrance slit for the

optical entrance of the photonmeter. The fiber(s)

for calibration Iight are positioned at the center

of the linear array to avoid m scalibration due to

phot onet er astigmati sm

Smth discloses a chopperl ess spectroanal ytical system
(Figure 1) that teaches sinultaneous detection of a sanple
beam 14 and a reference beam 34. The two beans are
“concurrently nonitored and conpared to conpensate for errors
due to source fluctuations and the like” (colum 1, |ines 49
t hrough 51).

The examiner is of the opinion that the fiber 38 and the
Y-coupler 40 of Lequine are a fiber optic bundle that is
split into a first leg and into a second |eg (Answer, pages 3
and 11). The examner is also of the opinion that it would
have been obvious to one of ordinary skill in the art to use

the fiber optic bundle teachings of Birang in Lequine to
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provide for nore fibers in one light path than in the other
light path to thereby conpensate for attenuation | osses
(Answer, pages 5 and 11). Wth respect to the reflected Iight
fromthe sanple 44 in Lequinme, the exam ner concl udes (Answer,
page 5) that “it is well known in the art of spectroscopy to
substitute a reflected sanple systemwith a transm ssive
sanpl e system as taught by Landa.” According to the exam ner
(Answer, pages 5 and 11), it is well known in the art to

repl ace a chopper systemw th a chopperless system such as the

one disclosed by Smth “since the . . . simultaneous detection
of reference and sanple . . . provides for a nore accurate
measurenent . . . in that analysis of the reference and sanpl e

si mul t aneously conpensates for errors due to source
fluctuations.”

W agree with the exam ner that the skilled artisan would
have known to switch between a reflected systemand a
transm ssi ve system based upon the characteristics of the
sanpl e being analyzed. W also agree with the exam ner that
the skilled artisan would have appreciated that the two beans
in Lequi me should be concurrently nonitored and conpared to
conpensate for errors due to source fluctuations. On the
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ot her hand, we do not agree with the exam ner that the optical
fi ber 38 and the Y-coupler 40 in Lequi ne operate
together as a fiber optic bundle with split |egs as clained.
Appel I ants have correctly argued (Reply Brief, page 2) that
“Birang et al. does not teach or suggest a fiber optic bundle
which splits into first and second | egs and instead only

di scl oses connecting the exit ends of two separate optical

cables 77 and 78 into a single fitting 71 for an entrance slit

16 to a nmonochromator.” Thus, we agree with appellants (Reply
Brief, page 2) that “the Exam ner has failed to show any
notivation to conbine Birang et al. with Lequinme et al.”
(Reply Brief, page 2), and “[t]here is, therefore, sinply no
basis to conbine the two references” (Reply Brief, page 3).

Based upon the foregoing, the obviousness rejection of
claims 1 through 4 and 14 is reversed.

The obvi ousness rejection of clainms 5 through 13 is
reversed because none of the teachings of Ando, |nmahashi, Lee,
Silvergate and Machl er can cure the noted shortcomng in the

conbi ned teachi ngs of Lequine, Landa, Birang and Smth.
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DECI SI ON
The decision of the exam ner rejecting clains 1 through

14 under 35 U.S.C. 8 103 is reversed.

REVERSED

KENNETH W HAI RSTON )
Adm ni strative Patent Judge )

)

)

) BOARD OF PATENT
ERROL A. KRASS ) APPEALS AND
Adm ni strative Patent Judge ) | NTERFERENCES

)

)

)
LEE E. BARRETT )
Adm ni strative Patent Judge )

KWH: svt
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Martin Lukacher, Esquire
Harris Beach & W/ cox
Granite Building

130 East Main Street
Rochester, NY 14604
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