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The invention is directed to an ermulator for enulating a
first systemon a second system wherein mechani sns on the
second system appear to the prograns and tasks of a first
systemto be nmechani sns of the first system

Representati ve i ndependent claim1l1l is reproduced as
fol | ows:

1. An enulator for enulating a first data processing
system on a second data processing system the first data
processing systemincluding a user level, an executive |evel,
an input/output |evel and a hardware platform the user |evel
i ncluding at | east one user program and at | east one executive
program f or managi ng operations of the first data processing
system and the hardware platformincluding a plurality of
first systeminput/output devices, including a first system
menory, the executive level including at |east one user task
perform ng user |evel program operations and at | east one
executive task perform ng executive program operations, the
user and executive tasks generating requests for first system
I nput / out put operations, the input/output |evel including a
plurality of input/output tasks, each input/output task
corresponding to a first systeminput/output device and
perform ng input/output operations in response to the
I nput/out put requests and each first system i nput/output
devi ces perform ng input/output operations in response to the
correspondi ng i nput/output task, the enul ator executing on the
second data processing system and conpri si ng:

a second system user |evel process executing in a user
| evel of the second data processing system the second system
user | evel process including
the first systemuser |evel program
the first systemexecutive program and

the first systemuser and executive tasks,

2



Appeal No. 96-1539
Application No. 08/128, 456

an emul ator | evel interposed between the second system
user | evel process and a kernel level, the enulator |evel
I ncl udi ng

a plurality of pseudo device drivers, each pseudo
device driver corresponding to a first system
I nput / out put devi ce,

t he kernel level, including

a plurality of kernel processes, each kernel process
corresponding to a pseudo device driver, and

a second system hardware platformincluding,

a plurality of second system input/output devices,
each second system i nput output device corresponding to a
ker nel process, and

each conbi nation of a pseudo device driver, a
correspondi ng kernel process and a correspondi ng second system
I nput/out put device executing in a second system process and
emul ati ng the operations of a corresponding first system
I nput/out put task and correspondi ng i nput/out put device.

The exam ner relies on the follow ng references:

Al bright et al. 4,727, 480 Feb. 23, 1988
(Al bright)

Bi nkl ey et al. 5, 088, 033 Feb. 11, 1992
( Bi nkl ey)

Bl ackard et al. 5,301, 302 Apr. 5, 1994

(Bl ackar d) (filed Apr. 2, 1991)

I ndependent clains 1 and 6 stand rejected under 35 U S. C

8 102 as anticipated by either one of Blackard or Al bright.
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Dependent clainms 2 through 5 and 7 through 9 stand rejected

under

35 U.S.C. 8 103 as unpatentable over either one of Blackard or
Al bright in view of Binkley.?

Reference is nmade to the briefs and answers for the

respective positions of appellants and the exam ner.
CPI NI ON

W will not sustain the rejection of clains 1 and 6 under
35 U.S.C. 8 102(e) as being anticipated by Bl ackard.

At pages 3-4 of the principal answer, the exam ner sets
forth a correspondence between the instant clained el enents
and that disclosed by Blackard. Wile the exam ner identifies
various el enents and sections of Blackard s disclosure which

all egedly buttress the examner’s position, the correspondence

2 Bl ackard is applied under 35 U.S.C. § 102(e) and
Al bright is applied under 35 U S.C. 8§ 102(b). Al so, the
rejections involving Al bright were applied as a new ground of
rejection in the answer.
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of some of these elenents is unclear to us and the exam ner
has not satisfactorily explained the correspondence. For
exanple, it is unclear to us how Bl ackard’ s Figure 9, show ng,
inter alia, a RAM VIDEO, ROM and BI OS segnents, corresponds
to the clainmed plurality of “pseudo device drivers” with each
driver corresponding to a first system i nput/output device.

It is also unclear how the sinmulator 10 of Blackard s Figure 1
corresponds to the clained “enulator |evel interposed between
the second system user |evel process and a kernel |evel.”
Further, wi thout identifying anything specific, the exam ner
denotes Bl ackard’s “hardware and nmenory units of Figure 1"
[top of page 4 of the principal answer] as corresponding to
the clainmed “second system hardware pl atforni which includes a
plurality of 1/0O devices, each one corresponding to a kerne
process, and wherein each conbi nation of a pseudo device
driver, a correspondi ng kernel process and a correspondi ng
second system |1/ O device executes in a second system process
and enul ates the operations of a corresponding first system
I/ O task and corresponding |I/O device. These |ast seven |lines
of claim1, for exanple, include many structural and

functional limtations. As such, it appears to us that the
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exam ner’s nere identification of Blackard s “hardware and
menory units of Figure 1" as the prior art teaching for these
claimed structural and functional limtations falls far short
of the burden placed on the examner by 35 U S.C § 102 to
show how such Iimtations are specifically anticipated.

For their part, appellants argue, at page 7 of the
principal brief, that it is “necessary...to accord the
el ements and their functions the nmeanings ascribed to themin
the Specification and Figures of the Application...” W
di sagree. The examner is at liberty to give the clains the
br oadest reasonable interpretati on when applying the prior art
t hereagainst. The instant clainms are not in “neans plus
function” format which woul d i nvoke the sixth paragraph of 35
UusS C § 112.

At pages 7-11 of the principal brief, appellants argue
many di stinctions between Bl ackard and the instant disclosed
i nvention, specifically delving into the particulars of
Bl ackard’ s operation, such as graph anal ysis and nenory
mappi ng, etc. However, up to this point, appellants have not
di sti ngui shed the instant clainmed subject matter fromthe

di scl osure of Blackard since no single claimlimtation upon
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whi ch appellants rely for the distinction is specifically
identified. Accordingly, appellants’ comentary at these
pages of the principal brief is not persuasive of
patentability. For exanple, at page 9, appellants allege that
Bl ackard’s sinulator nust first “translate bl ocks...”
However, appellants point to nothing in the instant clains
whi ch woul d preclude such a translation.

Final ly, beginning at page 12 of the principal brief,
appel l ants begin to identify specific claimlimtations which

al | egedl y distinguish over Bl ackard.

More specifically, appellants argue that whereas the
i nstant cl ai med invention provides for a mechanismon the
second system that appears to the prograns and tasks of a
first systemto be a nechanismof the first system Bl ackard
provides a sinmulator, rather than an enmul ator, which nerely
translates a first system application program operating
system functions and address space into a replicated,
equi val ent image of the first system application program
operating system and address space residing in the second

systenis nmenory space and in terns of the second systenis
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i nstructions and address space. Thus, contend appellants,
Bl ackard’ s si nmul at or
t hereby does not enulate a first systemon a second
system but instead transforns a first system user
programinto a second system user program by
translating the instructions and addresses of the
first systemuser programinto instructions and
addresses of the second system [principal brief-page
12].
We are not persuaded by appellants’ argunment that the
i nstant cl ainmed systemis an emnul ator whereas Bl ackard shows a
simulator. Wereas an enulator is defined as “[h]ardware
built into a conmputing system which nmakes the system appear
and behave to certain software, such as prograns and routi nes,
as if it were another system” a sinmulator is “[a] device or a
programthat represents the behavior of another device or
program "3 Accordi ngly, broadly speaking, a sinmulator can be
an enul at or.
Wth regard to appellants’ argunent that the instant
system operates in “real tinme” which is not possible with

Bl ackard because Bl ackard’ s system operates “in parallel,”

[ principal brief-page 13], we find no such limtations or

8 Martin H Wik, Standard Dictionary of Conputers and
I nf ormati on Processing, Hayden Book Conpany, Inc., New York
1970, pages 123, 265.
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preclusions in the instant clains. Accordingly, we are not
per suaded by this argunent.

We are persuaded, however, by appellants’ argunent that
the instant clainms require “an enul ator |evel interposed
bet ween the second system user |evel process and a kerne
| evel ,” wherein the enulator |evel includes a “plurality of
pseudo device drivers” and wherein the kernel |evel includes
“a plurality of kernel processes, each kernel process
corresponding to a pseudo device driver.” W find no evidence
in Blackard, nor has the exam ner convincingly pointed to
anything therein, that the sinulator of Blackard operates as a
functional level "interposed between the second system user
| evel process and a kernel level.” Further, as pointed out
supra, we are unconvinced of any “plurality of pseudo device
drivers” in Blackard. Certainly, the ROM RAM and BI GS
identified in Blackard by the exam ner as constituting such
pseudo device drivers do not correspond to a first system
I nput/out put device, as required by the instant clainms. And
even if the VIDEO nay be considered an input/output device, as
apparently admtted by appellants at page 15 of the principa

brief, it is unclear what the exam ner intends to be the
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“plurality of pseudo device drivers” with each one
corresponding to a first systeminput/output device.

Si nce the exam ner has not persuasively indicated where,
i n Blackard, each and every clainmed el enent and step
i ncluding the clained functions, is taught, we will not
sustain the rejection of clains 1 and 6 under 35 U S.C. §
102(e) as being anticipated by Bl ackard.

Since Binkley is relied on, in the rejection of clains 2
through 5 and 7 through 9, nerely for the teaching of an
I nput / out put queue and Bi nkl ey does not provide for the
deficiencies noted supra with regard to Bl ackard, we also wl|l
not sustain the rejection of the dependent clains under 35
U S.C. 8 103 as being unpatentabl e over Bl ackard in view of
Bi nkl ey.

W now turn to the rejection of clains 1 and 6 under 35
US C 8 102(b) as anticipated by Al bright.

Initially, we note that, for the sane reasons nenti oned
supra, with regard to appellants’ argunents relating to
Bl ackard, we reject appellants’ argunents regarding giving the
claimterns only the neaning ascribed to themin the

di scl osure. The clainms are not witten in nmeans plus function
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| anguage whi ch woul d i nvoke the sixth paragraph of 35 U.S.C. §
112. The examner is at liberty to give the broadest
reasonabl e interpretation to the clains consistent with the
speci fication.

Al so, we reject appellants’ argunents, as being
unper suasi ve, regarding the details of the operation of
Al bright, at pages 9-17 of the reply brief, because appellants
have not related such details to the instant clained invention
and as to how such di stingui shes thereover.

Neverthel ess, we will not sustain the exam ner’s
rejection because it is not clear to us how Al bri ght
antici pates “an enul ator | evel interposed between the second
system user |evel process and a kernel level” wherein the
emul ator level includes a “plurality of pseudo device
drivers...”

The exam ner’s statenment of the rejection and reasons
therefor, at pages 5-6 of the principal answer, contains only
general statenments about Al bright and references to many
things being “inherent.” In a rejection based on anticipation
under 35 U. S.C. 8§ 102, the exam ner is expected to

particul arly point out exactly where, in the reference, each
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and every clained el enent and/or step and function is

di scl osed, either explicitly or by inherency. The exam ner

has not done so here and we are left to guess at just what, in

the reference, is being relied upon by the examner. A

rejection under anticipation cannot be based on specul ati on.
Wi | e the exam ner nmakes sone reasonabl e points regarding

Al bright’s emul ati on being transparent to both user-| evel

application prograns and the operating systemrunning on a

host so that one m ght consider this to be an “enul ator |evel

i nterposed between the second system user |evel process and a

kernel level,” and regarding no claimlimtation directed to

emul ating “all” aspects of the first systemon the second
system the clains still require that the enul ator |evel
includes a “plurality of pseudo device drivers.” These pseudo

device drivers are described in great detail at pages 24 et.
seq. of the instant specification and are an inportant part of
the instant claimed invention. Appellants have specifically
argued this limtation as not being disclosed by Al bright and
t he exam ner has not responded to this argunment. As we cannot
| ocate such a teaching of these pseudo device drivers anywhere

in Al bright and the exam ner either cannot or will not point

12



Appeal No. 96-1539
Application No. 08/128, 456
to anything in Al bright which teaches this Iimtation, we wll
not sustain the rejection of clains 1 and 6 under 35 U S.C. 8§
102(b) as anticipated by Al bright.

Since Binkley is relied on, in the rejection of clains 2
through 5 and 7 through 9, nmerely for the teaching of an
I nput / out put queue and Bi nkl ey does not provide for the
deficiencies noted supra with regard to Al bright, we also wll
not sustain the rejection of the dependent clains under 35
U S.C. 8 103 as being unpatentable over Al bright in view of
Bi nkl ey.

The exam ner’s decision rejecting clains 1 and 6 under 35
US C 8§ 102(b) and (e) and clainms 2 through 5 and 7 through 9
under 35 U.S.C. 8§ 103 is reversed.

REVERSED

Errol A Krass )

Adm ni strative Patent Judge )
)
)
)

M chael R Fl em ng ) BOARD OF

PATENT

Adm ni strative Patent Judge ) APPEALS AND
) | NTERFERENCES
)
)

Janmeson Lee )
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Adm ni strative Patent Judge

tdc

Faith F. Driscoll, Esg.

Bull HN Information Systens Inc.
Law Office - MS 883A

300 Concord Road

Billerica, MA 01821-4186
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