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DECI SI ON ON APPEAL

This is a decision on appeal fromthe final rejection of
claims 16, 17, 19 and 21 through 25, all of the clainms remaining in
t he application.

The invention is directed to a speaker system which

i ncl udes a phase shift in order to decrease the sensitivities of the

1 Application for patent filed April 5, 1993. According to
appellant, this application is a continuation of Application
07/ 676,007, filed March 27, 1991.
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sound waves in the md- and high-frequency ranges on the princi pal

speaker axis and increase those on both sides of the principal axis.

Representati ve i ndependent claim 16 is reproduced as
fol |l ows:

16. A speaker system for reproduci ng an audi o signal,
conpri si ng:

a power anplifier for providing the audio signal;

a first speaker for receiving the audio signal fromsaid
power anplifier;

phase shifter nmeans, coupled to receive the audio signal
fromthe power anplifier, for shifting a phase of the received audio
si gnal between *£120E and +180E in the m d- and hi gh-frequency ranges;
and

a second speaker for receiving the phase-shifted audio
signal from said phase shifter means, a conposite sound pressure wave
of said first and second speakers decreasing on a principal axis (O0E
whi ch corresponds to a line of symetry of respective radi ati ng axes
of said first and second speakers; wherein said first and second
speakers are nounted in a single cabinet such that the respective
di stances fromsaid first and second speakers to a |listener are equal
to each other, and wherein the speaker systemreproduces the audio
signal such that the principal axis is directed towards the |istener.

The exam ner relies on the follow ng references:

Tom nar i 4,873,722 Cct. 10, 1989
Kendal | et al. (Kendall) 5,121, 433 Jun. 9, 1992
Kondr at lev ( USSR) 1, 248, 0802 Jul . 30, 1986

2 Qur understanding of this reference is based on an English
transl ation thereof prepared by the United States Patent and
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Yamanoto et al. (Japan) 63-3006992 Dec. 7, 1988

Clains 16 and 17 stand rejected under 35 U S.C. § 102(b) as
anticipated by Tomnari. |In a new ground of rejection entered in the
princi pal answer, the exam ner also rejects clains 16 and 17 under
35 U.S.C. §8 103 as unpatentable over Tom nari and Kendall. dains 23
t hrough 25 stand rejected under 35 U S.C. 8§ 103 as unpatent abl e over
Kondrat'ev in view of Tomnari. Cainms 19, 21 and 22 stand rejected
under 35 U.S.C. 8 103 as unpatentabl e over Kondrat'ev and Tom nari in
vi ew of Yamanot o.

Reference is nmade to the briefs and answers for the
respective positions of appellants and the exam ner.

CPI NI ON
We turn first to the rejection of clainms 16 and 17 under

35 U S.C 8 102(b) as anticipated by Tom nari .

Trademark O fice. A copy of said translation is included herewth.
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First, we are unsure whether this rejection is still being
mai nt ai ned by the exam ner because claim 16 was anended by appell ants
in the reply brief of January 30, 1995 and the exam ner did not
explain, in response thereto, how Tom nari is applied to the anmended
claim16. Yet, the exam ner did not withdraw the rejection under 35
US C 8 102(b) but did not repeat the rejection either.

To the extent that the rejection has not been w thdrawn by
the exam ner, we wll not sustain the rejection under 35 U S. C

8 102(b) because anended claim 16 now calls for, inter alia, the

first and second speakers to be nmounted "in a single cabinet."® This
is not disclosed by Tomnari, either explicitly or inplicitly. As
such, Tom nari cannot be said to be an anticipatory reference with
regard to claim16

Turning now to the new ground of rejection of clains 16 and
17 under 35 U.S.C. 8§ 103 over the conbination of Kendall and
Tom nari, we also will not sustain this rejection because we do not

beli eve that the exam ner has established a prinma facie case of

obvi ousness with regard to the cl ai med subject matter of claim 16.

3 Al though this phrase was used for the first tine in
appel l ants' anendnent of January 30, 1995, we assune that the
exam ner did not raise an issue of adequacy of the witten
description in view of Figure 8 which, although not described as
showi ng a "single cabinet,” appears to show three speakers in a box.
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The exam ner reasoned that Kendall essentially disclosed
the clained invention but for explicitly nentioning shifting the
phase of the receiver audio signal between x120E and +180E in the
m d- to high-frequency ranges. The exam ner then enpl oyed Tom nar
as teaching this feature as well as a power anplifier and concl uded,
sonehow [ see pages 10-11 of the principal answer], that the
conbi nati on of references would have resulted in the claimed subject
matter. W di sagree.

If the examiner is contending that it would have been
obvi ous to sonehow use the phase shifter of Tomnari in the system of
Kendall and then encl ose the whole systemin a single cabinet, we
find ourselves in agreenent with appellants that Tom nari teaches
away fromenploying a single cabinet. Since Figure 7 and colum 3,
lines 15-27 of Tom nari indicate that the speakers therein should
general |y oppose each other and not generate sound in the sane
direction, this is a clear indication that the artisan would not have
sought to enploy the speakers of Tomnari in a "single cabinet."”
Therefore, the question arises as to why the artisan, against the
teachi ngs of Tom nari, would have enpl oyed the phase shifter of
Tom nari, used for generating a delay in order to give the feeling of
a concert hall and in an environnent where the sounds from speakers

are not directed in the sanme direction, in the system of Kendal
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(which al so does not clearly suggest its use in a single cabinet) in
order to place first and second speakers in a single cabinet in the
arrangenent set forth in instant claim16. The exam ner has not
convinced us that there woul d have been any suggestion to do so,
based on the evidence supplied by the applied references.
W will, however, sustain the rejection of clains 23
t hrough 25 under 35 U.S.C. 8 103, based on Kondrat'ev and Tom nari .
The exam ner sets forth the reasoning used to reject claim
23 at pages 6-7 of the principal answer including the disclosures of
Kondrat' ev and Tom nari and how the conbination of references is

being applied to claim23.

Appel l ants, at page 7 of the principal brief, argue only
that Tomnari fails to teach the feature of a single anplifier for
the entire systemand that, even assum ng a nodification of
Kondrat' ev by Tom nari, that nodification would have resulted in
enpl oyi ng Kondrat'ev's arrangenent being placed between the power
anplifiers and speakers of Tom nari since Kondrat'ev does not
di scl ose a power anplifier.

Appel  ants do not argue the exam ner's application of
Tom nari for the teaching of shifting the audio signal in the md-

and hi gh-frequency range clained. They argue, in essence, only the
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absence of a power anplifier, as clained. However, it would have
been clear to artisans, even without a specific teaching, that the
termnals, |abeled "u" on the left side of Kondrat'ev's Figure 3 nust
be connected to a power anplifier so as to provide an anplified
signal to the speakers. Accordingly, we will sustain the rejection
of claim 23, and, therefore, clainms 24 and 25, under 35 U. S.C. 8§ 103
as appellants' argunent has failed to convince us of any error in the
exam ner's position.

Finally, we turn to the rejection of clains 19, 21 and 22
under 35 U.S.C. 8 103. W will not sustain this rejection as the

exam ner has failed to establish a prima facie case of obvi ousness.

The exam ner relies on Yamanoto for a teaching of enploying
a high-pass filter and reasons [at page 8 of the principal answer]
t hat because "the phase characteristic is dictated by the audio
frequency and the listening environnment,"” it woul d have been "obvi ous
to correct the phase at a higher frequency by a high-pass filter (see
abstract in '699)." We do not follow the exam ner's reasoning.
Rat her, we agree with appellants, at page 9 of the principal brief,
t hat

it is not clear fromthe Examner's

reasoning as to why it would have been

obvious to enploy a high-pass filter in the

specific arrangenent defined in claim19.

That is, claim19 recites a high-pass filter

for receiving the audio signal fromthe
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power anplifier and that the third speaker

is connected to receive the output of the

hi gh-pass filter.
It appears to us that sone hindsight, gleaned from appellants’
di scl osure, has seeped into the examner's rationale for including a
hi gh-pass filter in the specific manner set forth in instant claim
19. dearly, the applied references do not suggest that a hi gh-pass
filter should receive, as its input, the audio signal froma power

anplifier and provide its output to a third speaker.

CONCLUSI ON

We have sustained the rejection of clains 23 through 25
under 35 U.S.C. 8 103 but we have not sustained either the rejection
of claims 16 and 17 under 35 U.S.C. § 102(b) or the rejections of
clainms 16, 17, 19, 21 and 22 under 35 U.S.C. 8§ 103 based on the

evi dence provided by the applied references.

Accordingly, the examner's decision is affirned-in-part.
No tinme period for taking any subsequent action in
connection with this appeal nmay be extended under 37 CFR 8§ 1.136(a).

AFFI RVED- | N- PART
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