TH'S OPI NI ON WAS NOT WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today (1)
was not witten for publication in a law journal and (2) is not
bi ndi ng precedent of the Board.
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Before GARRI' S, PAK and WEI MAR, Adnini strative Patent Judges.

GARRI S, Administrative Patent Judge.

DECI SI ON ON APPEAL

This is a decision on an appeal fromthe final rejection of
clainms 13 through 26 which are all of the clainms remaining in the

appl i cation.

1 Application for patent filed Decenber 8, 1992. According
to appellants, this application is a division of Application
07/ 777,078, filed Cctober 16, 1991, now U.S. Patent No.
5,228,918, issued July 20, 1993, which is a continuation-in-part
of Application 07/605,235, filed Cctober 29, 1990, now abandoned.

1



Appeal No. 95-2944
Appl i cation No. 07/986, 771

The subject matter on appeal relates to a system for marking
a continuous substrate which includes an el ongate heater disposed
within an el ongate housing and an outl et tube di sposed proxinate
to the elongate heater and substantially parallel to the el ongate
heater within the el ongate housing, wherein a significant portion
of gas directed through a gas inlet into the outlet tube is
heated by the el ongate heater while being conducted through the
outlet tube and is then discharged fromthe outlet tube toward
the continuous substrate in the housing. This appeal ed subject
matter is adequately illustrated by independent claim 132, a copy
of which taken fromthe appellants’ Specification is appended to
t hi s deci si on.

The followi ng references are relied upon by the exam ner as

evi dence of obvi ousness:

Stelling, Jr. (Stelling) 3,074,179 Jan. 22, 1963
Rinkel et al. (Runkel) 4,565, 524 Jan. 21, 1986
Fl ei ssner 4,674,197 Jun. 23, 1987
Baxter et al. (Baxter) 4,708, 887 Nov. 24, 1987

Clainms 13 through 20 stand rejected under 35 U . S.C. 8§ 103 as

bei ng unpatentabl e over Baxter in view of Fleissner and Stelling,

2 Onlines 4 and 5 fromthe bottomof claim 13, the phrase
“the aqueous-based ink” lacks strict antecedent basis and shoul d
read, for exanple, --an aqueous-based ink--.
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and clains 21 through 26 stand correspondingly rejected over
t hese references and further in view of Rinkel.

Nei t her of these rejections can be sustai ned.

We agree with the appellants that the references applied by
t he exam ner contain no teaching or suggestion of an outlet tube
di sposed proxi mate and substantially parallel to an el ongate
heater as required by the clains on appeal. The examner’s view
that Fleissner and Stelling woul d have suggested this claim
feature i s based upon clearly erroneous findings of fact.
Specifically, the exam ner has nmade clearly erroneous findings
with respect to the disclosures of both Fleissner and Stelling,
each of which alone is fatal to the rejection before us.

Concerni ng Fl ei ssner, while screen cover 10 may function as
an elongate heater, the examner is clearly incorrect in
believing that patentee’s Figure 9 shows “unheated air is

accel erated through chanber 9 in a plane parallel to thread path

6 [and thus parallel to cover 10 which serves as an el ongate

heater]” (Answer, page 6; enphasis in original). |In fact, the
flow arrows near the bottom of Figure 9 unanbiguously show t hat
the air flowis transverse, not parallel, to thread path 6 and
correspondi ngly “el ongate heater” or cover 10. The exam ner’s

confusion in this regard may have arisen by a failure to
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appreciate that Figure 9 shows a transverse view of patentee’s
radi ati on tunnel (e.g., see lines 12-13 in colum 9) whereby the
thread path 6 and the elongate axis of cover 10 are displayed in
Figure 9 as perpendicular to the plane of the paper.

The exam ner’s obvi ousness conclusion is also fatally
prem sed upon his erroneous belief that, “[a]s illustrated in
Figure 1 [of Stelling], the blast tube BT is orientated parallel
to the web travel direction” (Answer, page 7). Actually,
patentee’ s blast tubes are orientated perpendi cul ar, not
parallel, to the web travel direction as clearly shown by a
conparison of Figures 1 and 2 and expressly disclosed in claim1
of the patent which recites “a blast tube assenbly having an air
inlet end and extending into said tunnel in a direction which is
generally transverse to said web” (enphasis added).

Particul arly under the circunstances di scussed above, it is
clear to us that the appellants’ claimfeature under
consi deration would not have been suggested by the applied prior
art generally including the Fleissner and Stelling references
specifically. It follows that we cannot sustain the examner’s
8 103 rejection of clainms 13 through 20 as bei ng unpatentabl e

over Baxter in view of Fleissner and Stelling or his
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corresponding rejection of clains 21 through 26 as being

unpat ent abl e over these references and further in view of Rinkel.

The deci sion of the exam ner

REVERSED

BRADLEY R GARRI S

Adm ni strative Patent Judge)
)
)

)
CHUNG K. PAK )
Adm ni strative Patent Judge)
)
)

)
ELI ZABETH C. VEI MAR )

Adm ni strative Patent Judge)

is reversed.
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APPENDI X

13. A systemfor marking a continuous substrate,
conpri si ng:

a) an el ongate housing, having an inlet end and an outl et
end, for housing the continuous substrate as the conti nuous
substrate is directed through the housing fromthe inlet end to
the outlet end;

b) an el ongate heater disposed within the el ongate housing
and extending fromthe inlet end to the outlet end of the
el ongat e housi ng;

c) an outlet tube disposed proximte to the el ongate
heater and substantially parallel to the elongate heater within
t he el ongate housing, the outlet tube having a gas inlet at a
first end and defining a plurality of gas outlets disposed al ong
a substantial portion of the length of the outlet tube, whereby a
significant portion of gas directed through the gas inlet into
the outlet tube is heated by the el ongate heater, while being
conducted through the outlet tube, and is then discharged from
the outlet tube through the gas outlets toward the continuous
substrate in the housing, thereby passing across the continuous
substrate and heating the agueous-based ink in an anmount
sufficient to cause a pignent of the aqueous-based ink to bond to
the conti nuous substrate and thereby mark the conti nuous
substrate.



