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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's
refusal to allowclainms 1 through 3, 5 through 7 and 9 through
14 as anended subsequent to the final rejection in a paper
filed Novenber 3, 1994 (Paper No. 7). Cains 1 through 3, 5
through 7 and 9 through 14 are all of the clains remaining in

this appli-cation. Cains 4 and 8 have been cancel ed.

Appel lant’ s invention relates to an anpul e nade of
plastic for containing a liquid to be renoved fromthe anpul e
by a hypoderm c syringe with a conical nmenber at one end
thereof to be introduced into the anpule. It is of inportance
to appellant (1) that the inside wall of the anpul e neck have
at | east one |ongitudinal passage therein so as to allow inlet
of air into the anmpule body when liquid is renoved fromthe
anpul e body via the syringe and (2) that said at | east one
| ongi tudi nal passage be spaced fromthe | ongitudi nal mddle

pl ane of the anpul e defined by the separation plane of the
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nold in which the ampule is forned. Independent clains 1 and
10 are representative of the subject matter on appeal and a

copy of those clains is appended to this decision.

The prior art references of record relied upon by

the exam ner in rejecting the appeal ed clains are:

Juhn 4,641, 663 Feb. 10,
1987
Rose et al. (Rose) 4,979, 630 Dec. 25,
1990
Hansen 5, 046, 627 Sept. 10,
1991

Cainms 1 through 3, 5, 6, 9, 10 and 12 through 14
stand rejected under 35 U S.C. § 103 as being unpatentable

over Hansen in view of Rose.

Clains 7 and 11 stand rejected under 35 U S.C. § 103

as bei ng unpat ent abl e over Hansen in view of Rose and Juhn.

Rat her than reiterate the examner's full statenent
of the above-noted rejections and the conflicting viewoints
advanced by the exam ner and appell ant regardi ng those rejec-
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tions, we nake reference to the exam ner's answer (Paper No.
11, mailed February 24, 1995) for the examner's reasoning in
support of the rejections, and to appellant’s brief (Paper No.
10, filed January 23, 1995) and reply brief (Paper No. 12,

filed March 13, 1995) for appellant’s argunents thereagainst.

OPI NI ON
In reaching our decision in this appeal, we have
gi ven careful consideration to appellant’s specification and
clains, to the applied prior art references, and to the re-
spective positions articulated by appellant and the exam ner.
As a consequence of our review, we have nmade the determ na-

tions which foll ow

Turning first to the examner's rejection of clains
1 through 3, 5, 6, 9, 10 and 12 through 14 under 35 U.S.C. 8§
103 as being unpatentabl e over Hansen in view of Rose, we

note that Hansen di scloses an anpule like that set forth in
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i ndependent claim 1l on appeal, except that the exact |ocation
of the longi- tudinal passages (111) on the inside wall of the
neck portion (106) therein (Figures 4 and 5) is not specified
as being “spaced fromsaid | ongitudinal m ddle plane” of the
anpul e defined by the separation plane of the nold in which
the anmpule is forned, as set forth in appellant’s claiml.
Hansen is silent concerning the exact |ocation of the one or
nore | ongi tudi nal grooves or passages to be formed in the

i nside wall of the neck portion (106) or in the annul ar bead
(9) of the neck portion seen in Figure 3 of the patent (see

col. 4, lines 21-23).

Rose, |ike Hansen and appellant, discloses a plastic
anpul e for use wwth a hypoderm c syringe wherein the neck of
the ampule “may be of any shape suitable for mating with the
head of a syringe” (col. 4, lines 39-40). |In addition, Rose
al so dis- closes the use of vacuumrelief nmeans in the form of
one or nore grooves or channels forned in the inside wall of
the ampul e neck that is mateable with the head of the syringe.

At colum 3, lines 1-20, of Rose it is noted that
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Thus,

[i]n one enbodi nent, the neck is pro-
vided with two dianetrically opposed
grooves, running directly into the anpoul e.
As the liquid is taken up, air enters via
the grooves to replace the displaced vol une
of liquid. Wiile the liquid is being drawn
up, there is a natural tendency for the
greater external pressure to force air in,

t hus preventing escape of the contents.
This effect is augnented by the effects of
surface tension which wll usually prevent
escape of the liquid even when there is no
pressure differential.

For ease of manufacture, it may be
preferable to provide the channels by
appropri ate shapi ng of the neck. Thus, for
exanple, to provide two channels, the neck
cross-section can be made oval, the | arger
di anet er providing the channels and the
smal | er dianmeter gripping the syringe head.
O her configurations are equally possi bl e,
such as a generally rounded triangul ar
cross-section to provide 3 channels, or a
square cross-section for 4 channels,
al t hough two channels are generally
preferred.

Rose specifically discloses the use of three or four

venting grooves/channels in the neck of the anmpule and, for

ease of manufacture, notes that it may be preferable to

provi de such channel s by appropriate shapi ng of the neck, as

may be seen in Figures 9A-9C of Rose.
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Li ke the exam ner, we consider that the collective
teachi ngs of the applied references to Hansen and Rose woul d
have been suggestive of the anpule defined in claim1 on
appeal , especially when three or four venting grooves/channels
are provided in the inside wall of the anpul e neck, as
suggested in both Hansen and Rose. Both Hansen and Rose make
reference to “one or nore” |ongitudinal channels or grooves
being provided in the inside wall of the neck of the anpule
for venting purposes, with Rose specifically depicting
possi bl e arrangenents of three or four channels in the neck
and a preferabl e neck shape all owi ng ease of nmanufacturing of
such nultiple grooves/channels. Thus, when the anpule seen in
Figures 1-2 of Hansen is provided with grooves as in Figures
4-5 thereof, but with three or four grooves being provided
therein as suggested in Rose, at |east one of the

grooves/ channels will be “spaced fromsaid | ongitudinal mddle

pl ane” of the anmpul e defined by the separation plane of the

nmold in which the anpule is forned.
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Contrary to appellant’s argunents (brief, pages 9-
10), we do not see that the teachings of Hansen and Rose with
regard to providing nultiple grooves/channels in the neck of
the anpul e of either Hansen or Rose are limted to the
particul ar neck shapes seen in Figures 9B and 9C of Rose.
These shapes are nerely set forth as being a preferable way to
provi de for ease of manufacturing of these multiple
groove/ channel arrangenents, and are by no neans limting with
regard to the overall teachings of the Rose patent concerning
the use of nmultiple grooves/channels in the neck of the
anpul e, that is, where the nultiple grooves are forned
directly in the neck of the anpule as generally seen and

exenplified by Figures 3 and 3A of Rose.

Moreover, even if we accept appellant’s position
(brief, page 10) that the only obvious nodification of the
Hansen anpule in view of the Rose patent would be a
nodi fi cati on of the Hansen anpule to provide the rectangul ar
or square cross section of the Rose patent to provide the four

channels (e.g., as a
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repl acenent for the cylindrical section 106 of Hansen Fig. 4),
we are of the opinion that this nodification of the Hansen
anpul e would result in an anpule like that set forth in
appellant’s claim 1l on appeal, wherein at |east one, if not
all, of the four

grooves/ channel s woul d be “spaced from said | ongitudina

m ddl e pl ane” of the anpul e defined by the separation plane of
the nold in which the anpule is forned. In this regard, note
appel l ant’ s argunent on page 13 of the brief re: claim2,
wherei n appell ant urges that the conbination of Hansen and
Rose woul d result in passages being |ocated at 45 degree

angl es to the longitudinal m ddl e plane.

Regar di ng dependent clains 12 through 14 on appeal,
we note that Figures 1 and 2 of the Hansen patent appear to be
identical to Figures 1 and 2 of the present application with
respect to the external appearance of the depicted ampul es,
and thus the Hansen patent clearly includes the planar flange
of appellant’s claim 12 and an arrangenent thereof which

circum scribes the anmpul e body and neck as in clains 13 and
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14 on appeal, at least to the sane extent that appellant’s
mar ki ng/ flange does in Figures 1 and 2 of the present

appl i cation.

In light of the foregoing, we will sustain the
exam ner’s rejection of clainms 1 and 12 through 14 under

35 U S.C. 8 103 based on Hansen and Rose.

We next | ook to the exam ner’s rejection of
dependent clains 2 and 3, and of independent claim 10 under 35
U.S.C. §8 103 as being unpatentabl e over Hansen in view of
Rose. Cains 2 and 10 each require that the first
| ongi tudi nal passage fornmed in the inside wall of the neck of
the anpul e be spaced fromthe |ongitudinal m ddle plane of the
anpul e and | ocated “in a plane perpendicular to said
| ongi tudinal mddle plane.” Caim3 sets forth a second
| ongi t udi nal passage/ groove | ocated dianetrically opposite the
first |longitudi nal passage and requires that the first and
second passages define “a plane formng a 90 degree angle with

said longitudinal mddle plane.” W find nothing in the
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col | ective teachings of Hansen and Rose which teaches or
fairly suggests such arrangenents of the grooves therein.
This particular orientation of the |ongitudina

passages/ grooves in appellant’s anpule goes directly to the
parti cul ar probl em bei ng sol ved by appel | ant concerning the
need for nore precise control of the shape and di nensi ons of

t he passages during the bl ow

nol di ng process (specification, pages 2-3). Nothing in the
appl i ed patents addresses appellant’s problem and we see

not hing therein which would have fairly suggested the recited
orientation of the grooves/passages as set forth in clains 2,
3 and 10 on appeal. Accordingly, the examner's rejections of
clainms 2,

3 and 10, and the clains which depend therefrom wll not be

sust ai ned.

We have reviewed the patent to Juhn applied by the

exam ner agai nst dependent clains 7 and 11, but we find
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not hi ng therein which would provide that which we have
i ndi cat ed above to be lacking in the basic conbination of

Hansen and Rose.

As shoul d be apparent fromthe foregoing, we have
affirmed the examiner’s rejection of clainms 1 and 12 through
14 under 35 U. S.C. § 103 as being unpatentabl e over Hansen in
vi ew Rose, but we have reversed the examner’s rejections of
claims 2, 3, 5 through 7, 9, 10 and 11 under 35 U.S.C. § 103.
The decision of the exam ner is, accordingly, affirmed-in-

part.

No tinme period for taking any subsequent action in
con- nection with this appeal may be extended under 37 CFR 8§

1.136(a).

AFFI RVED- | N- PART
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APPENDI X

1. An anmpule made of plastic for a liquid to be
renoved fromthe anpule by a hypoderm c syringe with a conica
menber at one end thereof to be introduced into the anpul e,
conpri si ng:

an ampul e body extending along a |ongitudinal axis
and having a marking thereon defining a | ongitudinal mddle
pl ane coinciding wwth a nold separation plane and with said
| ongi - tudinal axis; and

a neck extending along said axis fromone axial end
of said body, said neck having an inside wall for receiving
the conical nmenber, said inside wall having a first
| ongi tudi nal passage for allowing air to pass into said anpule
body between the conical nenber and said inside wall during
renmoval of liquid fromsaid anpul e body, said first
| ongi t udi nal passage bei ng spaced from said | ongitudi na
m ddl e plane, said first |longi- tudinal passage having a shape
and di nensions to formneans for only allowing air to pass
t her et hrough, but preventing liquid from passing therethrough,
when the conical nenber is fully inserted in said neck.

10. An anpule nmade of plastic for aliquid to be
renmoved fromthe anpule by a hypoderm c syringe with a conica
menber at one end thereof to be introduced into the anpule,
conpri si ng:

an anpul e body extending along a | ongitudinal axis
and having a marking thereon defining a | ongitudinal mddle
pl ane coinciding with a nold separation plane and with said
| ongi - tudinal axis; and

a neck extending along said axis fromone axial end
of said body, said neck having an inside wall for receiving
the conical nmenber, said inside wall having a first
| ongi tudi nal passage for allowing air to pass into said anpule
body between the conical nenber and said inside wall during
renoval of liquid fromsaid anpul e body, said first

-Al-
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| ongi t udi nal passage being spaced fromand | ocated in a plane
perpendi cular to said longi- tudinal mddle plane, said first
| ongi tudi nal passage having a

shape and di nensions to formneans for only allowing air to
pass therethrough, but preventing liquid from passing

t her et hrough, when the conical nmenber is fully inserted in
said neck, said inside wall of said neck including a radially
I nwardly projecting annul ar bead, said first |ongitudina
passage being formed by an interruption in said bead, said
neck including an outer surface with an annul ar groove

| ateral ly adjacent said bead, said annul ar groove having
interruptions aligned with said interruptions in said bead.
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