THL'S OPI NI ON WAS NOT__WRI TTEN FOR PUBLI CATI ON

The opinion in support of the decision being entered today
(1) was not witten for publication in a |aw journal and
(2) is not binding precedent of the Board.
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ON BRI EF

Bef ore COHEN, PATE and LEE, Adm nistrative Patent Judges.

PATE, Adnministrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1-
5. Caim6 has been allowed. In the advisory action (Paper No.

16) dated May 17, 1994, the examner indicated that clains 7-11

! Application for patent filed July 30, 1993. According to
appellant, this application is a continuation of Application
07/921,673, filed July 30, 1992, now abandoned.
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woul d stand al | oned when the anendnment after final rejection was
entered upon the filing of an appeal. It is noted that the
anendnent has not been formally entered as of the tine we

consi dered the appeal. However, we regard clainms 7-11 as
standing all owed as per the exam ner's advisory action.

The cl ai ned subject matter is directed to a |ight
wavegui de cable conprising two dissimlar portions. A first
portion for installation outside of a building contains water
bl ocking materials in the cable. A second portion for
installation interiorly of the building does not include the
wat er bl ocki ng materi al s.

Claim1l reproduced belowis further illustrative of
the cl ai ned subject nmatter.

1. A light wavegui de cable, conprising a flane
retardant outer jacket holding at |east one |ight wavegui de, a
first lengthw se portion of the cable | ocated outside of a
bui | di ng hol di ng wat er bl ocki ng material and a second | engt hw se
portion of the cable located in a building holding no
wat er bl ocki ng materi al .

The references of record relied upon by the examner in

his rejection of clainms 1-5 under 35 U.S.C. §8 103 are as foll ows:

van der Hoek et al. (van der Hoek) 4,381, 140 Apr. 26, 1983
Saito et al. (Saito) 4,752,113 Jun. 21, 1988

The exam ner has rejected clains 1-5 under 35 U . S.C. 8§

103 as unpatentabl e over van der Hoek in view of Saito.
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According to the exam ner, van der Hoek discl oses an opti cal

fi ber cable conprising a longitudinally extended cylindrical body
with helical grooves in the outer surface thereof. The exam ner
has cited Saito to show that nunerous types of waterbl ocking
materials are well know in the fiber optic cable art. It is the
exam ner's conclusion that it would have been obvious to one of
ordinary skill in the art to achi eve the advant ages of
versatility taught by Saito in van der Hoek for the |ight
wavegui de cabl e, as clained, since van der Hoek nentions that the
m gration of water through the grooves which accommodate the
optical fibers is also adequately prevented. See exam ner's
answer page 4.

Pursuant to 37 CFR 1.192(c)(7) appellant states that
all clains on appeal should stand or fall together. Accordingly,
we limt our discussion to claiml.

OPI NI ON

We have carefully reviewed the rejection on appeal in
[ight of the argunents of the exam ner and the appellant. As a
result of this review, we will affirmthe examner's rejection of
claims 1 through 5. Qur reasons follow

As an initial matter, we nust interpret the clains on

appeal. The preanble of the independent claimon appeal clearly
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states that the subject matter of the claimis directed to a
i ght wavegui de cabl e per se. The preanbl e evidences no intent
to claimthe conbination of a cable and a building or claima
cable installed in a building. Appellant’s brief also states
that the invention is an “inproved cable as clained....” Brief at
page 4. Appellant’s specification is also directed to an
i nproved cabl e and evidences no intent to claimthe cable in
conbination with a building or an intent of being limted to a
cable as finally installed in a building. Accordingly,
interpreting appellant’s claimas a whole, it is our viewthat
the clained invention is directed to a cable per se, not further
l[imted by its application environment requiring a building in
which it is installed, and we will apply the prior art to the
i ndependent claim 1l as so interpreted.

We nmake the follow ng findings of fact. Van der Hoek
di scl oses a cabl e conprising an el ongated body 1 havi ng helical
grooves 2, 3, 4 which accommopdate optical fibers 5 6, and 7. In
t he enbodi nent of Figure 3, foamor synthetic resin with
wat er bl ocki ng properties is placed in circunferential groove 10
| eaving the helical grooves free from waterbl ocking nateri al

except at the intersection with groove 10. Therefore, van der
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Hoek di scl oses a wave guide cable with alternating portions of
wat er bl ocki ng and non-wat er bl ocki ng materi al s.

Saito discloses a light wavegui de cable with an outer
j acket 10, and an inner core 2 with grooves 4 therein.
Wavegui des 5 are placed in grooves 4. As shown in Figure 3,
wat er bl ocking material 6 is placed in grooves 4 and on wavegui des
5 at spaced intervals. Therefore, Saito teaches a wavegui de
cable with alternate waterbl ocki ng and non-wat er bl ocki ng
portions.

Furthernore, appellant admts that the prior art
teaches cables that are waterbl ocked at periodic intervals.
Brief at page 4. In view of these references and appellant’s
statenent in the Brief, it is our view that the evidence
establishes that van der Hoek and Saito anticipate appellant’s
claim1. W further note that the predecessor of our review ng
court sanctioned the practice of nomnally basing a rejection on
8§ 103 when, in fact, the actual ground of rejection was that the
clains were anticipated by the prior art. The justification for
this is that lack of novelty in the clainmed subject matter, e.g.,
as evidenced by a conplete disclosure in the prior art, is the

ultimate or epitonme of obviousness. 1In re Fracal ossi, 681 F.2d
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792, 793, 215 USPQ 569, 570 (CCPA 1982)(citing In re Pearson, 494
F.2d 1399, 1402, 181 USPQ 641, 644 (CCPA 1974)).
All clains are stated to stand or fall with claiml.

Accordingly, we affirmthe rejection of clains 1 through 5.

No tinme period for taking any subsequent action in
connection with this appeal nmay be extended under 37 CFR
1.136(a).
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