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This appeal inveolves claims 42-45. All the original
patent claims (1-23) as amended January 29, 1993 stand allowed.

New claims 24-40 as amended June 21, 1993 now stand allowed.

Claim 41 has been canceled. We reverse.
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The appellant’s invention as recited in the claims now
on appeal relates to a process of metering the gravity flow of a
ligquid in a pipe (claims 42, 43) and to the apparatus for meter-
ing the gravity flow of a liquid in a pipe (claims 44, 45). The
apparatus is a closed conduit venturi metering member installed
in a pipe in a sewer drain pipe.

Cclaims 42 and 44 are representative of the subject
matter on appeal. <Claims 42 and 44, reproduced from Appendix B
of the Appeal Brief (Paper No. 24), read as follows:

42. A process of metering the flow of liquid which is
flowing in a pipe, wherein a closed conduit venturi metering
device is installed in the pipe, which device has an open-ended
bore about an axis therethrough extending end-to-end thereof, the
pore having an entrance section adjacent a first end thereof, an
exit section adijacent the second end thereof, and between the
entrance and exit sections, a throat having a top and bottom and

a smaller cross-sectional area than the entrance and exit sec-—
tions, comprising the steps of:

arranging the device in the pipe to accept flow into

the entrance from the pipe and otherwise to substantially block
the pipe,

configuring the throat with at least a portion of the
top or bottom thereof or both in a separate horizontal plane
parallel to the throat axis, and with a distance between the
throat top and bottom, so that the throat will £ill with liquid
substantially simultaneously with the entrance section, when
liguid depth rises in the entrance section, and

determining flow through said pipe in less than full
and in full flow.

44. Apparatus for metering flow of liquid which is
flowing in a closed conduit, comprising:
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open-ended bore about an axis therethrough extending end-to-end
thereof, said bore having an entrance cection adjacent a first
end thereof, an exit section adjacent the second end thereof, and
between the entrance and exit sections, a throat having a teop and
bottom and a smaller cross-sectional area than _the entrance and

AN L s

exit sections,

said member having means for arrangement of the member
in a closed conduit to accept flow into said entrance from the

closed conduit and otherwise to substantially block the closed
conduit,

sajd throat being configured with at least a portion of
the top or bottom thereof or both in a separate horizontal plane
parallel to the throat axis, and with a distance between the
throat top and bottom, such that the throat will fill with liguid
substantially simultaneously with the entrance section, when
liquid depth rises in the entrace section, and

means for measuring flow through said closed conduit in
lese than full and in full flow conditions.

No prior art has been relied upon in the rejection of
any claim on appeal.
The sole ground of rejection maintained on appeal is:

Claims 42-45 are rejected under 35 USC 251 as
not being for the invention disclosed in the
original specification and/or the specifica-
tion as originally filed does not provide
support for the invention as [sic, it] is

now claimed for the reasons noted [sic, in]
item (10) of the Examiner’s Answer' (Supple-
mental Examiner’s Answer {Paper No. 25),

page 2).

‘This rejection was first presented as a new rejection in the
Examiner’s Answer (Paper No. 22).

—-q -
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The examiner’s position as stated in the Examiner’s
Answer (Paper No. 22), page 5, is:

The specification as originally filed
requires the cross section of the throat
dimensional relative to the upstream section
of the pipe or inlet section. There is no
basis in the specification for a relationship
between the top and bottom as being the de-
termining factor in causing simultaneous
filling of the throat and pipe or inlet sec-
tion. There is no basis in the specification
for the "throat being positioned relative to
said constricting inlet" as a factor in si-
multaneous filling. The examiner finds no
basis in the specification for either of the
newly claimed relationships. There is no
evidence appellant intended anything other
than the relationship between the threoat and
inlet or pipe as the critical factor in de-
termining simultaneous filling.

The examiner also proffers in the Examiner’s Answer
(Paper No. 22) the further rationale in support of the rejection:

"Appellant questions whether the exami-
ner’s rejection is based on failure to pro-
vide a written description or failure to
provide an enabling disclosure. The state-
ment that there is no basis for the claimed
invention as regards the reference to the
distance relationship between the top and
bottom of the throat and throat position
relative to inlet section means the examiner
finds no reference to these limitations in
the original specification. In other words
there is no written description and there is
no disclosure of these limitations and they
constitute new matter.

“"Appellant has broadly suggested support
somewhere in column 8. The examiner find
[sic, finds] no mention of the distance be-
tween the top and bottom as establishing
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simultaneous filling. In the example given

appellant specifies inlet pipe diameter (7%

inches), then assumes a throat shape (rectan-

gular) and width (4 inches) at the throat top

to establish the criteria which gives simul-

taneous filling with a 7% inch inlet."

It is the appellant’s arguments in response to the
rejection of claims 42-45 on the basis that the limitation,

configuring the throat with at least a por-

tion of the top or bottom thereof or both in

a separate horizontal plane parallel to the

throat axis, and with a distance between the

throat top and bottom, so that the threcat

will £ill with liquid substantially with the

entrance section when liquid depth rises in

the entrance section ...,
lacks support in the originally-filed specification, that the
equations at columns 7 and 8 and the acknowledged concept of
simultaneous filling supports the objected to phrase defining the
throat configuration and the consequential simultaneous filling
of the throat.

We will not sustain the rejection because there is,
in our view, descriptive support in the specification for the
limitation concerning configuring the throat to allow or achieve
substantially simultaneous filling of the throat with the en-

trance section of the closed conduit venturi metering device.

The specification states in column 2, line 5, that

the cross-section of the throat is adapted,
relative to that of the upstream section of
the pipe, transverse the respective axes
thereof, so that the throat fills with liquid
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substantially simultaneously with the up-

stream section of the pipe, when the liquid

depth rises therein.
The phrase which the examiner finds particularly troublesome
W-—-and with a distance between the throat top and bottom---" is

nothing more than a truism, a statement of fact, i.e., that there

is in fact a distance or some dimension between the throat top
and the throat bottom. However this distance or dimension is
merely a statement pertaining to basically any cross sectional
area or size of the throat and it is the configuration of the
throat, its cross section, determinable by the equations of
columns 7 and 8 and which "are equally applicable to other throat
configurations" (column 8, lines 62-63) and the presence of the
separate horizontal plane top and bottom surfaces that is the
parameter that accomplishes the throat filling with liquid
substantially simultaneously with the entrance section and not
the fact that there is "a distance between the throat top and
bottom." The test for determining compliance with the written
description requirement of §112 is whether the disclosure of the
application as originally filed reasonably conveys to an artisan
that the inventor had possession at that time of the latter
claimed subject matter, rather than the presence or absence of
literal support in the specification for the claim language. See

In re Kaslow, 707 F.2d 1366, 217 USPQ 1089 (Fed. Cir. 1983). It
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is our view that the disclosure particularly referenced in the
specification clearly conveys to the artisan that the inventor
had possession of the concept of the throat filling with liquid
substantially simultaneocus with the entrance section in a closed
conduit venturi metering device and that such filling was a
function of the overall configquration (cross section) of the
throat and not strictly a function of "a distance between the
threoat teop and bottom."

The decision of the examiner rejecting claims 42-45
under 35 U.S.C. 251 on the basis of a lack of support in the

original disclosure is reversed.

MW“"“ 1y .
Marion Parsons, Jy¥.

Administrative Patent Judge

REVERSED
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