The opinion in support of the decision being entered today was not
witten for publication and is not binding precedent of the Board.
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DECI SI ON_ ON APPEAL

This is a decision on appeal fromthe exam ner's fina
rejection of clainms 24 through 26. Cainms 1 through 18 and 27
t hrough 31 have been allowed. dains 19 through 23 have been
cancel ed.

Appel l ants' invention relates to a spark plug with either a

nmetallic surface layer or a nickel oxide |ayer instead of a
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resistor. Cainms 24 and 25 are illustrative of the clained
invention, and they read as foll ows:
24. A spark plug with a built-in resistor, which conprises:

an insulator having an axially extendi ng passing-through
hol e;

a termnal nmetal fitting fixed within the passing-through
hol e at an end thereof;

a center electrode fixed within the sanme passing-through-
hol e at the other end thereof; and

a resistor provided between said termnal netal fitting and
said center electrode within said passing-through-hole, said
resistor conprising a resistor conmposition which is a mxture of
a glass material portion and an electrically conductive materi al
portion,

wherein at |east one of said termnal nmetal fitting and said
center electrode is formed with a surface |ayer facing said
resistor, said surface layer being a netallic |ayer consisting
essentially of at |east one selected fromthe group consisting of
Zn, Sn, Pb, Rh, Pd, Pt, Cu, Au, Sb and Ag, and a N alloy
conprising at | east one of B and P,

wherein said at |east one of said termnal netal fitting and
said center electrode is directly in contact with said resistor
on the surface of said netallic |ayer.

25. A spark plug with a built-in resistor, which conprises:

an insulator having an axially extendi ng passing-through
hol e;

atermnal netal fitting fixed within the passing-through
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a glass material portion and an electrically conductive materi al
portion,

wherein at | east one of said termnal nmetal fitting and said
center electrode is formed with a surface |ayer facing said
resistor, said surface |layer consisting essentially of an
el ectrically conductive or sem conductive oxide |ayer having a
t hi ckness at |east 0.1 pum

wherein said at |least one of said termnal netal fitting and
said center electrode is directly in contact with said resistor
on the surface of said oxide |ayer

The prior art references of record relied upon by the
exam ner in rejecting the appeal ed clains are:

Ni shi o 3, 903, 453 Sep. 02, 1975
Sti nson 4,795, 944 Jan. 03, 1989

Clainms 24, 25, and 26 stand rejected under 35 U.S.C
8§ 102(b) as being clearly anticipated. The exam ner applies
Stimson for claim24 and Nishio for clainms 25 and 26.

Reference is made to the Exam ner's Answer (Paper No. 16,
mai |l ed April 27, 2001) for the exam ner's conplete reasoning in
support of the rejections, and to appellants' Brief (Paper
No. 15, filed March 23, 2001) and Reply Brief (Paper No. 17 1/2,
filed June 21, 2001) for appellants' argunents thereagainst.

OPI NI ON
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The exam ner asserts (Answer, page 3) that claim24 is
clearly anticipated by Stinson. The exam ner relies on the
i nclusion of antinmony in "netal coating 29" (see colum 2,
line 50) to neet the claimlimtation of "a netallic |ayer
consisting essentially of at | east one selected fromthe group
consisting of Zn, Sn, Pb, Rh, Pd, Pt, Cu, Au, Sb and Ag, and a N
alloy conprising at |east one of B and P."

Appel l ants point out (Brief, page 5) that Stinson's surface
| ayer 29 is formed of antinony and silicon. Appellants contend
(Brief, page 6, and Reply Brief, page 2) that the silicon
materially affects the basic and novel characteristics of the
clainmed netallic layer, in that the conbination of antinony and
silicon forns a netal silicide. Accordingly, appellants concl ude
that Stinson's |ayer does not consist essentially of antinony, as
required by claim24.

W agree with appellants' position. Stinson's |ayer 29 has
equal armounts of antinony and silicon (see the table of Stinson's
colum 3). Thus, antinony is not the majority conmponent. Al so,

as indicated by appellants, the two materials would forma netal
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properties as the clained invention. Consequently, we will not
sustain the rejection of claim24 over Stinson.

The exam ner rejects clains 25 and 26 as being clearly
anticipated by Nishio. Again, the issue deals with the phrase
"consisting essentially of." The exam ner states (Answer,
page 3-4) that Nishio's netallic layer 6 of borosilicate glass
including Nl O constitutes an oxide |layer having nickel as its

maj or el enental netal conponent.

Appel | ants respond (Brief, page 6) that Nishio' s |layer 6 has

40 to 90% by wei ght of glass and up to 30% by wei ght of an

aggregate, leaving only 10 to 60% by wei ght of the sem conductive

oxi de. Appellants assert that the glass and aggregate in |ayer 6

would materially affect the basic and novel characteristics of

the clainmed surface |ayer since Nishio' s layer "would effectively

be an electrically conductive gl ass.”

The clainmed invention replaces the conventional conductive
glass with a layer that provides a good positive electrica
connection while lengthening the resistor. N shio, on the other

hand, replaces the electrically conductive glass with the above-
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| engthening the resistor. Accordingly, the additional elenents
in Nishio's layer 6 apparently do materially affect the
characteristics of the clained invention. Consequently, we
cannot sustain the rejection of clains 25 and 26 over N shio.

CONCLUSI ON

The deci sion of the exam ner rejecting clains 24 through 26
under 35 U.S.C. § 102(b) is reversed.
REVERSED

KENNETH W HAI RSTON
Adm ni strative Patent Judge
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