The opinion in support of the decision being entered today was not
witten for publication and is not binding precedent of the Board.
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DECI SI ON ON APPEAL

This is a decision on appeal fromthe exam ner's fina
rejection of clains 1 through 63, which are all of the clains
pending in this application.

Appel lants' invention relates to a system and nethod for
accessing, nonitoring, and testing a tel ecomuni cati ons networKk.
More specifically, the invention provides restricted access to
the network for a monitor-only node. Caimlis illustrative of
the clainmed invention, and it reads as follows:

1. In a tel econmuni cations network, a signal access system
conpri si ng:

an anal yzer configured to performtesting on a service |ayer
of a signal;
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an interface device connected to the analyzer, the interface
devi ce configured to performat |east one testing node, including
a nonitor-only node, on the signal; and

an external conmand source providing conmands to the
interface device, the external command source configured to
request a testing node on the signal, wherein the interface
devi ce determ nes the testing node to be perforned on the signa
based on the commands and preselected criteria.

The prior art references of record relied upon by the
exam ner in rejecting the appeal ed clains are:

Fuller et al. (Fuller) 5, 299, 257 Mar. 29, 1994
Wal | ace 5,528, 748 Jun. 18, 1996

Clainms 1 through 63 stand rejected under 35 U . S.C. § 103 as
bei ng unpat entabl e over Fuller.

Clainms 52 through 60 stand rejected under 35 U.S.C. 8 103 as
bei ng unpatentable over Fuller in view of Wall ace.

Reference is made to the Exam ner's Answer (Paper No. 17,
mai | ed July 31, 2000) for the exam ner's conplete reasoning in
support of the rejections, and to appellants' Brief (Paper No.
16, filed May 8, 2000) and Reply Brief (Paper No. 18, filed
Cct ober 3, 2000) for appellants' argunents thereagainst.

OPI NI ON

We have carefully considered the clainms, the applied prior
art references, and the respective positions articul ated by
appel l ants and the exam ner. As a consequence of our review, we

will reverse the obviousness rejections of clains 1 through 63.
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Clainms 1, 27, 62, and 63 require, in pertinent part, that
the interface device "determnes the testing node to be perforned

on the signal based on the conmands and preselected criteria"

(underlining added for enphasis). Appellants argue (Brief, pages
6-8) that in Fuller the testing node is set with commands from a
technician, not wwth preselected criteria, and that the exam ner
has provided no notivation for using preselected criteria for
determning the testing node. The exam ner admts (Answer, page
4) that Fuller does not disclose that the interface device
determ nes the testing node based on preselected criteria, but
asserts that the claimlimtation would have been obvi ous because
it is "well know [sic] in the art to select a criteria before
testing begins.”

W agree with appellants. Fuller discloses (colum 2, lines
35-38) that "[t]he apparatus can obtain convenient access to a
rel evant part of the communication traffic flow ng through a
network node in response to a request froma network subscriber.”
Further, Fuller discloses (colum 5, lines 29-31) that "user
interface 36 operates in response to appropriate commands
generated by a user via a peripheral device." Nowhere does
Ful | er suggest any criteria for selecting the testing node beyond
a user's request. Although it is common to select criteria

before beginning a test, as asserted by the exam ner, that
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criteria would be selected after a test node is already set,
whereas the claimrequires criteria for selecting the test node.
Thus, the exam ner has failed to establish a prim facie case of
obvi ousness for clainms 1, 27, 62, 63, and their dependents,
clainms 2 through 26 and 28 through 60. Consequently, we cannot
sustain the rejection of clains 1 through 60, 62, and 63.
Claim6l recites a step of "restricting the testing of the
selected circuit to a non-intrusive, nonitor-only node based on

presel ected criteria." As discussed above, Fuller makes no

mention of any criteria for determ ning the testing node.
Li kewi se, Fuller fails to suggest criteria for restricting the
di spl ay node. Again, the exam ner states that it is known to
select a criteria before testing begins. As the criteria for
restricting the display node differs fromcriteria for a
particular test after that test has already been sel ected, the
exam ner has failed to establish a prina facie case of
obvi ousness. Accordingly, we cannot sustain the rejection of
claim 61 over Fuller.

As to the addition of Wallace for rejecting dependent clains
52 through 60, Wallace fails to cure the deficiency discussed
above. Therefore, we cannot sustain the rejection of clains 52

t hrough 60 over Fuller in view of Wall ace.
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CONCLUSI ON

The decision of the exam ner rejecting clains 1 through 63
under 35 U.S.C. § 103 is reversed.
REVERSED

STUART S. LEVY
Adm ni strative Patent Judge
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