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This is a decision on appeal fromthe examner's fina
rejection of clainms 16 to 22 and 31 to 35. Caim23, the only
other claimpending in this application, has been objected to

as depending froma non-all owed claim
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BACKGROUND

The appel lants' invention relates to an adjustabl e peda
apparatus adapted to be nmounted on a vehicle structure for a
notor vehicle (clains 16 to 22) and a nethod of adjusting the
position of a pedal assenbly having a carrier slidably nounted
to a support structure in a vehicle and a drive nechani sm for
driving the carrier in fore or aft directions relative to the
support structure (clains 31 to 35). A copy of the clains
under appeal is set forth in the appendix to the appellants

brief.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ains are:

Cicotte et al. (Ccotte) 4,989, 474 Feb.
5, 1991

Mur phy 5,712,625 Jan. 27,
1998

Clains 16 to 22 and 31 to 35 stand rejected under 35
U S.C. 8§ 103 as being unpatentable over Cicotte in view of

Mur phy.
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Rat her than reiterate the conflicting viewoints advanced
by the exam ner and the appellants regardi ng the above-noted
rejection, we make reference to the answer (Paper No. 16,
mai l ed April 13, 2000) for the exam ner's conplete reasoning
in support of the rejection, and to the brief (Paper No. 15,
filed April 3, 2000) for the appellants' argunents

t her eagai nst .

OPI NI ON
In reaching our decision in this appeal, we have given
careful consideration to the appellants' specification and
clains, to the applied prior art references, and to the
respective positions articulated by the appellants and the
exam ner. As a consequence of our review, we neke the

determ nati ons which foll ow.

In accordance with 37 CFR 8 1.192(c)(7), we have sel ected
claims 16 and 20 as the representative clains fromthe
appel | ants' grouping of clainms 16-19, 31-33 and 35 as G oup A

and clainms 20-22 and 34 as G oup B to decide the appeal on
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this rejection under 35 U.S.C. 8 103. See page 5 of the

appel l ants' brief.

The test for obviousness is what the conbi ned teachings
of the references would have suggested to one of ordinary

skill in the art. See In re Young, 927 F.2d 588, 591, 18

USPQ2d 1089, 1091 (Fed. Cir. 1991) and In re Keller, 642 F.2d

413, 425, 208 USPQ 871, 881 (CCPA 1981). Mbreover, in

eval uating such references it is proper to take into account
not only the specific teachings of the references but also the
i nferences which one skilled in the art would reasonably be

expected to draw therefrom |In re Preda, 401 F.2d 825, 826,

159 USPQ 342, 344 (CCPA 1968).

Claim 16

We sustain the rejection of claim16 under 35 U S.C. §

103.

Claim 16 reads as foll ows:

An adj ust abl e pedal apparatus adapted to be nounted
on a vehicle structure for a notor vehicle conprising:
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a carrier for novenent relative to the vehicle
structure;

a support assenbly nounting said carrier for fore
and aft novenent relative to the vehicle structure;

a drive assenbly for providing said fore and aft
novenent of said carrier along said support assenbly;

at | east one pedal operatively connected to said
carrier for pivotal novenent independent of said fore and
aft nmovenent of said carrier along said support assenbly;
and

an actuating nmechanismfor renotely controlling said
drive assenbly to nove said pedal to a desired position
relative to the vehicle structure.

Cicotte's invention relates to a control pedal apparatus
and nore particularly to adjustnent nmeans for selectively
adjusting the position of one or nore of the control pedals of
a notor vehicle. Cicotte teaches (colum 2, |lines 7-10) that
his arrangenent allows the pedal to be selectively adjusted to
suit the individual driver while selectively maintaining
desired ergononic rel ati onshi ps between the control peda
assenbly and the driver. |In the BACKGROUND OF THE | NVENTI ON
section, Cicotte provides that

In a conventional autonotive vehicle, pedals are
provided for controlling brakes and engine throttle. If
the vehicle has a manual transmission, a clutch pedal is
al so provided. These pedals are foot operated by the
driver. In order for the driver to obtain the nost

advant ageous position for working these controls, the
vehicle front seat is usually slidably nounted on a seat
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track with neans for securing the seat along the track in
a plurality of adjustnment positions.

The adj ustnent provided by noving the seat along the
seat track does not accommodate all vehicle operators due
to differences in anatom cal dinmensions. Further, there
Is grow ng concern that the use of seat tracks, and
especially long seat tracks, constitutes a safety hazard
in that the seat may pull | oose fromthe track during an
accident with resultant injuries to the driver and/or
passengers. It is therefore desirable to either elimnate
the seat track entirely or shorten the seat track to an
extent that it will be strong enough to retain the seat
during an inpact. Shortening or elimnating the seat
track requires that neans be provided to selectively nove
the various control pedals to accommbdate various size
drivers.

The control pedal apparatus shown in Figures 1 and 2 of
Cicotte, includes a bracket 10, an adjustor nenber 12, a pedal
arm 14, and a screw assenbly 16. Bracket 10 includes a flange
portion 10a for attachnent of the bracket to the fire wall of
the notor vehicle and a main body portion 10b. A generally
vertical slot 10c is forned in the upper portion of main body
portion 10b adjacent its forward edge 10d. An arcuate sl ot
10e is forned in main body portion 10b adjacent its |ower edge
10f. Adjustor nenber 12 includes a main body portion 12a, a
lug portion 12b, and a pin 18. Min body portion 12a is

general ly planar and defines an upper generally vertically
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extendi ng sl ot 12c corresponding to slot 10c in bracket 10,
and a pair of parallel generally horizontally extending
straight slots 12d and 12e. Pin 18 extends nornmally from nain
body portion 12a between slots 12d and 12e and is sized to fit
slidably in slot 10e in bracket 10. A brake naster cylinder
push rod 20 is pivotally nounted on pin 18 so that pin 18
defines an attachnment point for the brake nmaster cylinder

control rod.

Pedal arm 14 of CGCicotte includes an oblique slot 14a in
the upper end 14b of the arm a pair of vertically spaced pins
1l4c and 14d projecting laterally fromthe arm a nut 14e
rigidly secured to the arm between pins 14c and 14d, and a
| ower arm portion 14f. A brake pedal pad 22 is secured to the
| oner end of pedal arm 14. Screw assenbly 16 conprises a
screw 24, an adapter nenber 26, and a notor 28. Screw 24 has
a size and pitch to match the size and pitch of nut 14e on
pedal arm 14 and includes a pilot portion 24a at its forward
end journaling in a suitable bore in lug portion 12b of
adj ustor nenber 12. Adapter nenber 26 nounts the rear end of

screw 24 and functions in known manner to convert rotary
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novenent of a flexible cable 30 connected to the output of a
notor 28 into rotary novenent of screw 24. In operation of
the brake pedal, notor 28 is suitably actuated to rotate screw
24 which causes nut 14e to travel along the rotating

screw to slidably nove pedal arm 14 relative to adjustor

nmenber 12 with the precise direction of the relative novenent
defined by sliding novenent of pins 14c and 14d in slots 12d
and 12e. This sliding novenent of pedal arm 14 on adjustor
menber 12 noves pedal 22 forwardly and rearwardly to

ergonom cal ly accommpdate drivers of various statures.

Mur phy's invention relates generally to a systemfor
verifying a vehicle operator identification code and, nore
particularly, to a systemfor verifying a vehicle operator
identification code by determ ning positional information of
vari ous personalized vehicle devices such as a seat
positioning device, a mrror positioning device, a steering
wheel tilt positioning device and a head-up display
positioning device. Figure 1 of Miurphy shows a di agram
depicting a vehicle operator identification verification

system 10. The system 10 includes a key fob transmtter 12
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i ntended to represent known key fob transmitters that renotely
transmt a coded signal where the coded signal includes an
operator identification code as well as other coded function

i nformation for performng certain vehicle functions
associated with a vehicle (not shown). For exanple,

the key fob transmtter 12 can be part of a renote keyl ess
entry systemthat renotely activates the vehicle door |ocks,
trunk, etc. as the vehicle operator approaches or wal ks away

fromthe vehicle.

The coded signal transmitted by Murphy's key fob
transmtter 12 is received by a key fob reader 14 that is part
of a receiver systemw thin the vehicle. The key fob reader
14 receives and deci phers the coded signal fromthe key fob
transmtter 12, and provides a signal to a personalization
command nodul e 16 that is indicative of the received vehicle
operator identification code. The personalization conmand
nodule 16 will then determ ne which of one or nore
preprogranmed vehicle operator identification codes the

received identification code corresponds to. The
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personal i zati on command nodule 16 will then know which vehicle

operator is going to be operating the vehicle.

Once Murphy's personal conmand nodul e 16 determ nes that
the received identification code is a valid identification
code that corresponds to a stored identification code, the
personal i zati on conmmand nodule 16 will output a signhal to a
system 18 that sets each of a series of personalization
devi ces (discussed below) to a valid state. The persona
command nodule 16 will al so cause the appropriate paraneters
of an adaptive system 20 to be activated. |In other words, the
command nodule 16 will output a signal to the adaptive system
20 indicative of the received identification code so that the
system 20 wi Il know which of one or nore different stored
adaptations should be initiated and updated. Thus, the
adaptive system 20 i s capabl e of adapting i ndependently to a
plurality of different vehicle operators. The personalization
command nodul e 16 will al so output a vehicle operator
identification signal to a series of personalization devices
that can be adjusted according to which identification signa

is received. For exanple, a seat front/back positioning
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device 22 represents a known nenory seat nodul e and associ at ed
el ectric seat notor that automatically adjusts the front/back
position of the drivers side vehicle seat (not shown) to the
appropriate |l ocation as previously set by the particular
vehi cl e operator corresponding to the identification code.
Li kewi se, a seat up/down positioning device 24 represents a
known menory seat nodul e and associated el ectric seat notor
that automatically adjusts the vertical position of the driver
si de seat depending on the particular signal received fromthe
personal i zation nodul e 16 as previously set by the particular
vehi cl e operator. A third personalization device is a side
mrror positioning device 26 that automatically adjusts the
position of the side mrrors (not shown) of the vehicle as
previously set by the particular vehicle operator in
association with the vehicle operator’'s identification code.
Mur phy teaches (colum 5, |ines 19-42) that

O her personalization devices represented as a

personal i zati on device 28 can position other vehicle

devi ces that are personalized in the sanme manner. For

exanpl e, other appropriate positioning devices may be

i ncorporated in the vehicle including, but not limted

to, devices that automatically adjust the steering whee
tilt position and a head-up display position.
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Each of the different personalization devices can be
set and reset by a vehicle operator. For exanple, for a
particul ar vehicle operator identification code, the
vehi cl e operator can readjust the seat front/back
positioning device 22 to position the seat to a
particul ar | ocation, then activate a personalization
switch 30 that sets the personalization paranmeters for
the activated vehicle operator identification code. In
ot her words, the vehicle operator can adjust the seat
front/back positioning device 22 to a different position,
and then activate the switch 30 so that the next tine the
vehi cl e operator ID code is received, the positioning
device 22 will automatically be positioned to the new
| ocation. Likew se, a personalization switch 32 is
provi ded for the seat up/down position device 24, a
personal i zation switch 34 is provided for personali zing
the side mrror position, and a personalization switch 36
sets the paraneters of the personalization device 28.

A position signal fromeach of Mirphy's positioning devices
22-26 and the personalization device 28 is applied to a
threshol d system 38. The threshold system 38 determ nes if
the positioning of the personalization devices 22-28 has been
adjusted nore than a certain predeterm ned percentage (e.g.,
10%, fromthe previously personalized setting for that
particul ar device wi thout the switches 30-36 being activat ed.
In other words, once the vehicle operator has adjusted the
particul ar positioning devices 22-28 to his/her preferences,

and has activated the personalization swtches 30-36 for the
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particul ar positioning devices 22-28, the system 10 w ||

noni tor whether the current vehicle operator has adjusted this
position by nore than a predeterm ned percentage. Thus, the
system 10 is notified that the current vehicle operator may
not be the vehicle operator that is normally associated with
the particular vehicle operator identification code that was
recei ved by the personalization command nodul e 16. An exanple
is where a parent has | oaned his/her particular key fob
transmtter to a child. Mirphy's system 10 operates on the
assunption that it is better not to adapt the adaptive system
20 if it is unclear whether the right vehicle operator is

operating the vehicle.

After the scope and content of the prior art are
determi ned, the differences between the prior art and the

clains at issue are to be ascertained. G ahamyv. John Deere

Co., 383 U S 1, 17-18, 148 USPQ 459, 467 (1966).

Based on the exam ner's analysis and review of Cicotte
and claim16, it was the exam ner's determ nation (answer, p.

3) that Cicotte discloses the adjustable pedal apparatus
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except for a menory device which renotely controls the drive
to nove the pedal to a preselected desired position (i.e.,
Cicotte does not disclose "an actuating nechanismfor renotely
controlling said drive assenbly to nove said pedal to a
desired position relative to the vehicle structure” as recited
in claim16). The appellants have not disputed this

determi nati on of the exam ner.

Wth regard to this difference, the exam ner then
determ ned (answer, pp. 3-4) that it would have been obvi ous
to one of ordinary skill in the art at the time the invention
was made to nodify G cotte by including a nenory device which
renotely controls the drive to nove the pedal to a presel ected
desired position in view of Murphy so that a driver can easily
nove the pedal to a preselected desired position even after

anot her driver has noved it. W agree.

The appel |l ants argue (brief, pp. 5-9) that there is no
suggestion or notivation in the applied prior art to arrive at
the clainmed subject matter. The appellants point out that

neither reference (G cotte or Miurphy) discloses, teaches or
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suggests renotely controlling a pedal drive assenbly or use of
a nenory device to renenber pedal position that can be
renotely actuated. The appellants' argunent is unpersuasive

for the follow ng two reasons.

First, while the appellants have poi nted out the
defici encies of each reference on an individual basis, it is
wel | settled that nonobvi ousness cannot be established by
attacking the references individually when the rejection is
predi cated upon a conbination of prior art disclosures. See

In re Merck & Co. Inc., 800 F.2d 1091, 1097, 231 USPQ 375, 380

(Fed. Cir. 1986).

Second, it is our conclusion that the subject matter of
claim 16 woul d have been obvious at the tine the invention was
made to a person having ordinary skill in the art fromthe
conbi ned teachings of Cicotte and Murphy. In that regard,

Mur phy clearly teaches and suggests that other appropriate
positioni ng devices nmay be incorporated in the vehicle and
Cicotte clearly teaches and suggests to utilize his contro

pedal apparatus which allows the pedal to be selectively
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adjusted to suit the individual driver, instead of an

adj ustabl e seat track or with a shorter adjustable seat track.
From t hese conbi ned teachings, in applying the test for

obvi ousness, it is our opinion that it would have been obvi ous
at the tinme the invention was made to a person havi ng ordinary
skill in the art to have utilized C cotte's control peda
apparatus as a personalization device in Mirphy's system for

the sel f-evident advantages thereof.

For the reasons set forth above, the decision of the

exam ner to reject claim16 under 35 U . S.C. 8§ 103 is affirned.

Caim 20
We sustain the rejection of claim20 under 35 U S.C. 8§

103.

Claim 20 reads as foll ows:

An apparatus as recited in claim16 including a
controll er adapted to be associated with the vehicle for
sel ectively positioning said pedal relative to the
vehicl e structure, said controller including a first
control for noving the pedal in a first direction and a
second control for noving said pedal in a second
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direction opposite fromsaid first direction wherein said
first and second controls are nmanual ly activat ed.

The appel |l ants further argue (brief, pp. 9-10) with
respect to claim20 that neither reference discloses the peda
position be adjustable by both nanual activation and renote
activation. However, this further argunent is unpersuasive
since it is our conclusion that the subject matter of claim 20
woul d have been obvious at the tine the invention was nmade to
a person having ordinary skill in the art fromthe conbi ned

teachi ngs of G cotte and Mirphy.

As poi nted out above with respect to claim 16, the
conbi ned teachings of Ci cotte and Mirphy are suggestive of the
renote activation of the pedal position. As to the manual
activation of the pedal position, it is our view that such
woul d have been obvious at the tine the invention was nmade to
a person having ordinary skill in the art fromthe teachings

of Cicotte. |In that regard, C cotte teaches that his notor is
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"suitably actuated"” and an artisan' fromthat teaching of
Cicotte would have, in our opinion, been led to include manual
controls to actuate the notor to cause either forward or

reverse novenent of the pedal

For the reasons set forth above, the decision of the

exam ner to reject claim?20 under 35 U . S.C. 8§ 103 is affirned.

Clainms 17 to 19, 21, 22 and 31 to 35

In accordance with the appellants groupi ng of clains,
not ed above, and 37 CFR § 1.192(c)(7), clains 17 to 19, 21, 22
and 31 to 35 fall with clains 16 and 20. Thus, it follows
that the decision of the examner to reject clains 17 to 19,

21, 22 and 31 to 35 under 35 U S.C. § 103 is also affirned.

! W observe that an artisan is presuned to know sonet hi ng
about the art apart fromwhat the references disclose (see |In
re Jacoby, 309 F.2d 513, 516, 135 USPQ 317, 319 (CCPA 1962))
and the concl usi on of obvi ousness may be made from "common
knowl edge and common sense" of the person of ordinary skill in
the art (see In re Bozek, 416 F.2d 1385, 1390, 163 USPQ 545,
549 (CCPA 1969)). Moreover, skill is presuned on the part of
those practicing in the art. See In re Sovish, 769 F.2d 738,
743, 226 USPQ 771, 774 (Fed. G r. 1985).
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CONCLUSI ON

To sunmmari ze, the decision of the exam ner to reject
clains 16 to 22 and 31 to 35 under 35 U S.C. § 103 is

affirned.

No tinme period for taking any subsequent action in
connection with this appeal may be extended under 37 CFR
8§ 1.136(a).
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