The opinion in support of the decision being entered today was
not witten for publication and is not binding precedent of
t he Board.

Paper No. 18

UNI TED STATES PATENT AND TRADEMARK OFFI CE

BEFORE THE BOARD OF PATENT APPEALS
AND | NTERFERENCES

Ex parte EDWARD ALBERT SKI NNER, ROBERT E. ROCHELLE
and JOHN A. VEBER

Appeal No. 2000-2024
Appl i cation No. 09/059, 207

ON BRI EF

Bef ore CALVERT, ABRAMS, and NASE, Adninistrative Patent
Judges.

CALVERT, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL

This is an appeal fromthe final rejection of clains 1,
3, 5to 22 and 24 to 26, all the clainms remaining in the
appl i cation.

The di scl osed i nventi on concerns the attachnment of an
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article, in particular a pour spout fitnment, to a container.
The clains on appeal are drawn to nethods (clainms 1, 3, 5to
9, 20, 22, 25 and 26) and apparatus (clains 10 to 19, 21 and
24), and are reproduced in the appendi x of appellants' brief.

The references applied in the final rejection are:

Konaka 4,507, 168 Mar. 26,
1985

Hardigg et al. (Hardigg) 5, 296, 075 Mar
22, 1994

Keel er 5,473, 857 Dec. 12,
1995

Bachner et al. (Bachner) 5,484, 374 Jan.
16, 1996

The appeal ed clains stand finally rejected under 35
UusS C
§ 103(a) on the foll ow ng grounds:?
(1) dainms 1, 3, 5, 6, 10 to 13, 20, 21 and 25, unpatentable
over Keel er;
(2) Adainms 7, 14 and 19, unpatentable over Keeler in view of
Konaka;

(3) CAains 8 9 and 15 to 18, unpatentable over Keeler in view

Y Arejection of clains 7, 8, 9, 25 and 26 under 35 U.S.C
§ 112, second paragraph, is not repeated in the answer and is
deened to be w thdrawn, the exam ner concedi ng that those
clainms are not indefinite (answer, page 4).
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of Konaka and Hardi gg;

(4) daim 22, unpatentable over Konaka in view of Hardigg;

(5) Cdaim?24, unpatentable over Bachner in view of Konaka and
Har di gg.

Rej ection (1)

Keel er di scl oses apparatus wherein cartons 12 on a
continuous |ine conveyor 22 have been forned, filled and
sealed. At the end of conveyor 22 a nmechani sm nay be
retrofitted for applying spout fitnents to the cartons, this
mechani sm consi sting of a flight conveyor 24 with a fitnent
application station 20 thereover, and an internedi ate conveyor
60 bet ween conveyors 22 and 24.

Caim1l may be summarized as reciting a nethod of
formng, filling and sealing a first contai ner and then
advancing the first container by first conveyi ng neans,
"subsequently installing attaching nmeans over said first
conveyi ng neans without altering said first conveying neans,"
formng, filling and sealing a second container, advancing the
second container by the first conveying means, and operating
the attaching nmeans to attach an article to the second

cont ai ner.
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We do not consider that claim1l is unpatentabl e over
Keel er. Even assum ng that the retrofitting of Keeler's
application nmechanism 20 would not alter conveyor 22, which
corresponds to the recited first conveying neans, Keeler's
attaching neans 20 is not subsequently installed "over" first
conveying neans 22, as required by the claim On the other
hand, if Keeler's conveyors 22, 24 and 60 were collectively
considered to constitute the clainmed first conveyi ng neans,
attaching neans 20 is not "subsequently"” installed over them
but rather would be installed at the sanme tine as conveyors 24
and 60, as part of the nodular mechanism (col. 2, lines 48 to
51).

The exam ner states that little patentable weight is
given the location of the attaching neans (final rejection,
page 2), but specific |[imtations in a claimcannot be

ignored, In re dass, 472 F.2d 1388, 1392, 176 USPQ 489, 491

(CCPA 1973). The exam ner has provided no reason as to why it
woul d have been obvious to | ocate Keeler's attachi ng nmeans 20
over conveyor 22, and none is apparent to us.

The rejection of claiml1, and of clains 3, 5 and 6
dependent thereon, will not be sustained.
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Readi ng apparatus claim 10 on Keeler, we find that Keeler
di scl oses form ng nmeans, filling means and sealing nmeans (col.
1, lines 19 to 21; col. 3, lines 61 to 63), article attaching
means 20, and conveyi ng nmeans 22, 60, 24 for advancing a
contai ner past these four neans. Claim 10 further recites
"characterized in that said attaching neans is installed at
sai d conveyi ng nmeans w thout said conveyi ng means havi ng been
altered.” W consider that Keeler nmeets this [imtation,
since, as discussed above, conveyors 24 and 60 and attachnent
means 20 are all installed as a unit. Thus, the installation
of attachment neans 20 does not "alter"™ conveyi ng neans 24,
60, since attachnent neans 20 is installed along with those
conveyors. As far as conveyor 22 is concerned, the
installation of conveyors 24, 60 and attachnent neans 20 does
not "alter" conveyor 22, since all that is required is to
coordi nate the speed of those conveyors with conveyor 22.
Keel er does not disclose that there is any connection between
conveyor 22 and conveyors 24 and/or 60, or that conveyor 22
woul d operate any differently than it did prior to

installation of attachment neans 20 and conveyors 24 and 60.
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We therefore will sustain the rejection of claim10,? as
wel | as of dependent clains 11 to 13, which appellants have
not argued as being separately patentable. 37 CFR §

1.192(c) (7).

On pages 5 and 6 of their brief, appellants include
claims 20 and 21 along with the other clains to which
rejection (1) applies, and present the sanme argunent as to al
the rejected clains, which is, in essence, that Keeler does
not di sclose an attachi ng nmeans whi ch can be nounted over an
exi sting conveyor without altering the existing conveyor.
This argunent is not applicable to clains 20 and 21, however,
since those clains contain no limtations concerning the
installation of an attaching neans to an exi sting conveyor,
and in fact do not recite a conveyor at all. Accordingly,
since no rel evant argunent has been presented as to clains 20

and 21, their rejection will be sustained.

2\ recogni ze that our conclusion that claim10 is
readabl e on Keeler is tantanount to a holding that claim10 is
antici pated by Keel er under 8§ 102(b). However, this
conclusion is an appropriate basis for sustaining the 8§ 103(a)
rejection, since "The conplete disclosure of an invention in
the prior art is the ultimate or epitome of obviousness.” |In
re Avery, 518 F.2d 1228, 1234, 186 USPQ 161, 166 (CCPA 1975).
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W w il not sustain the rejection of clainms 25 and 26.
In reading these clains on Keel er, conveyor 24 would have to
be considered as constituting at |east a part of the "first

conveyi ng neans," since attachnment nmeans 20 of Keeler is
installed over it. However, clains 25 and 26 further recite
installing a second conveying neans in parallel with the first
conveyi ng neans; the only second conveyor disclosed by Keel er
which is in parallel with first conveyor 24 is the
correspondi ng conveyor in the parallel production line (Fig.
5), but that conveyor would not neet the additional

requi renent that "said advancing of said contai ner past said
attaching neans [i.e., the attaching neans installed over the
first conveying neans] is perforned by said second conveying
means” (claim25) or "said advanci ng of said containers past
said dual attaching neans is perforned by said second
conveying neans" (claim26). Also, contrary to the exam ner's
inplication at page 2 of the final rejection, Keeler's
conveyor 26 cannot be read as constituting the clained second
conveyi ng neans, because it does not advance container 12 past
attachi ng neans 20, as required by the clai mlanguage quoted

above. dains 25 and 26 therefore are not readabl e on Keel er,
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nor has the exam ner expl ained why they woul d have been
obvi ous thereover notw thstanding the above-di scussed
di fferences between Keel er and the cl ai med subject matter.

Rej ection (2)

In view of the fact that we will not sustain the
rejection of claim?25, we likewise will not sustain the
rejection of claim?7, dependent thereon, inasnuch as Konaka
does not supply the deficiencies noted above with regard to
Keel er.

Turning to clains 14 and 19, the exam ner concl uded t hat
those clains are unpatentable in that it would have been
obvious to nodify the apparatus of Keel er by providi ng Keel er
with the fitnment applying neans di scl osed by Konaka (first
action (Paper No. 7), pages 3 to 4).

Appel l ants do not disagree that the conbination proposed
by the exam ner woul d have been obvious. They argue, however
(brief, pages 6 and 7), that the conbination would not be such
that "said attaching neans is installed at said conveying
means W t hout said conveyi ng nmeans having been altered.” This
argunment is not persuasive. |If the Keeler apparatus were
nodi fi ed as the exam ner proposes, the containers would be
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conveyed past the formng, filling and sealing neans by
Keel er's conveyor 22, the end of which would correspond to
Konaka's conveyor 11. They would then be conveyed past
Konaka's attachi ng means by conveyi ng nmeans consi sting of
chain 17 and wheels 19, 22 and 89, thence to conveyor 90. As
di scussed above with regard to rejection (1), the attaching
means (here, of Konaka) and the conveying neans would all be
installed together; in fact, Konaka's conveying neans 17, 19,
22, 89 is in one unit with the attaching neans. Therefore,
the attaching means would be installed at the conveyi ng neans
wi thout altering the conveying neans, as recited in claim 10,
since both neans would be installed at the sane tine.
Appel l ants further argue that "there is no attaching
means over a first conveying neans" (brief, page 7), but
neither of clainms 14 or 19, nor parent claim 10, recites a
"first" conveying nmeans, nor that the attaching neans is

"over" the conveyi ng neans.

We therefore will sustain the rejection of clains 14 and
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19.3

Rej ection (3)

Har di gg di scl oses apparatus for welding the plastic jar
and cover of a battery, using a heating assenbly 18. The
heati ng assenbly 18 is attached to a crank 30, and is noved
hori zontally by novenent of shaft 54 of a piston-and-cylinder,
whi ch causes the crank 30 to pivot about shaft 32. Verti cal
nmovenent of the heating assenbly 18 is caused by vertica
nmovenent of pneumatic or hydraulic activated rods or cables
52, 53 (col. 3, lines 14 to 32). The exam ner concl udes that
it would have been obvious, in view of Hardigg, to use a
pi voti ng neans and pneumati c piston neans to nove Konaka's
recei ver 85 instead of the camm ng neans (142) discl osed by

Konaka (first action, page 4).

®Claims 14 and 19, like clains 9, 12, 13, 17 and 18, are
in multiple dependent form but neither appellants nor the
exam ner have treated them as such. Instead, they seemto
have treated them as being of their broadest possible scope,
e.g., claiml4 is treated as if it were dependent on cl ai m 10,
only. Since appellants have not argued the multiple
dependenci es separately (e.g., they have not argued that claim
14/ 11/ 10 or 14/12/10 is separately patentable from claim
14/ 10), we have treated themin the sanme nmanner.

We al so note that some multiple dependent clains (e.g.,
claim14) are inproperly dependent on other multiple dependent
clains, contrary to 37 CFR 8 1.175(c).
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We do not consider this rejection to be well taken. 1In
t he Hardi gg apparatus, as noted previously, pivoting is
provi ded so that the heating assenbly 18 can nove
hori zontally, but in the Konaka apparatus camm ng neans 142
causes the receiver 85 to nove only along a vertical axis, not
horizontally.* W therefore agree with appellants that
Har di gg woul d not provide any teaching or suggestion to pivot
recei ver 85 of Konaka instead of using camm ng neans, since
Hardigg's pivoting nmeans is used to provide horizontal
nmovenent, and Konaka's camm ng neans is used to provide
vertical novenent.

Accordingly, the rejection of clains 15 and 16 will not
be sustained. However, we will sustain the rejection of
clainms 17 and 18, since appellants' only argunent as to
rejection (3) is that Hardi gg woul d not suggest substitution
of a pivoting action, and a pivoting action is not recited in
clains 17 and 18.

Rej ection (4)

This rejection will not be sustained for the reasons

* Except insofar as it rotates about the axis of wheel 22,
which is not rel evant here.
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gi ven above concerning the rejection of clainms 15 and 16.
Wi |l e Konaka's receiver 85 is displaced as recited in steps ¢
and d, see col. 9, lines 46 to 64, Hardigg would not in our
vi ew suggest displacing Konaka's receiver 85 by "progressive
pi voting," as clai ned.

Rej ection (5)

Bachner di scl oses spout-attachi ng apparatus in which,
following the | anguage of claim?24,% there is a pivotally
nmount ed, fluidic, piston-and-cylinder device having a
reci procabl e receiver thereon (anvil 184 is rotated on shaft
200) and pneunatically extended and retracted by drive 204
(col. 12, lines 5 to 14), and a second stationarily nounted,
fluidic, piston-and-cylinder device 186 with a reciprocable
heated tool for heating a surface of the article (spout).
Bachner does not disclose (1) a first stationarily nounted,
fluidic, piston-and-cylinder device for pushing the article
into the receiver, but rather portion 208 of the receiver 184
is pushed into the article (col. 13, lines 35 to 41); and (2)

that the pivotally nounted piston-and cylinder [device], after

|t appears that in line 13, --device-- should be
inserted after "cylinder."
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further pivoting fromthe article-heating position, places the
heated surface of the article on the panel of the container.
Neverthel ess the exam ner's conclusion, as we interpret it, is
that it would have been obvious to heat the spout prior to
attaching it in view of Konaka, and, in view of Hardigg, to
use pneuratic rods in place of Konaka's cans.

We note that the Bachner and Konaka systenms differ in
that in Bachner the container and spout are heated after they
are in contact, whereas in Konaka they are heated while
separated and then brought into contact, w thout further
heating. In viewof this difference, it is not apparent why
Konaka woul d have notivated one of ordinary skill to preheat
t he spout of Bachner before bringing it into contact with the
container. Mreover, in the Konaka apparatus a heater 86 is
pl aced in between the container A and spout (faucet) B to heat
them then is noved out of the way to allow the spout to be
pressed against the container. At nost, we consider that this
woul d teach one of ordinary skill to nodify the Bachner
apparatus by placing a heating neans between the spout and the
container at the spout-attaching position (i.e., between 44
and 208" in Fig. 24), but even if this could be done, the
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device 184 would still not further pivot to place the article
on the panel, as required by claim 24.

The rejection of claim?24 therefore will not be
sust ai ned.
Concl usi on

The exam ner's decision to reject clains 1, 3, 5to 22
and 24 to 26 under 8 103(a) is sustained as to clains 10 to 14
and 17 to 21, and is reversed as to clains 1, 3, 5to 9, 15,
16, 22, and 24 to 26.

No tinme period for taking any subsequent action in
connection with this appeal nmay be extended under 37 CFR
§ 1.136(a).
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