The opinion in support of the decision being entered today was
not witten for publication and is not binding precedent of
t he Board.
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DECI S| ON ON APPEAL

This is a decision on appeal fromthe exam ner's final
rejection of clainms 1 through 14, all of the clains pending in

this application.

Appel lant’s invention relates to a support for articles
havi ng an el ongated portion (e.g., cut flowers, witing
i npl enents, etc.). As can be seen, for exanple, in Figures 1
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and 2, the support is forned of wire bent into a configuration
that includes a nunber of closed |oops (24) surrounding a

central opening. |Independent claim1 is representative of the
subj ect matter on appeal and a copy of that claimcan be found

in the Appendi x to appellant’s brief.

The prior art references of record relied upon by the

exam ner in rejecting the appeal ed cl ai ns are:

Bal dwi n 603, 754 May 10, 1898
Kr umhol z 1,775, 203 Sep. 9, 1930
Lang (Geat Britain) 233, 075 May 7, 1925

Clainms 1 through 6, 13 and 14 stand rejected under 35
U S.C. 8 103(a) as being unpatentable over Krumholz in view of

Bal dwi n.

Claims 7 through 12 stand rejected under 35 U.S.C. §
103(a) as being unpatentable over Krunmholz in view of Bal dwi n
as applied to claim 1l above, and further in view of Lang (GB

233, 075).
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Rat her than reiterate the examner's full statenent of
t he above-noted rejections and the conflicting viewoints
advanced by the exam ner and appel | ant regardi ng t hose
rejections, we nmake reference to the final rejection (Paper
No. 14, mailed April 21, 1999) and the exam ner's answer
(Paper No. 19, nmumil ed Decenber 1, 1999) for the reasoning in
support of the rejections, and to appellant’s brief (Paper No.
18, filed Septenber 7, 1999) and reply brief (Paper No. 20,

filed January 27, 2000) for the argunments thereagainst.

CPI NI ON

In reaching our decision in this appeal, we have given
careful consideration to appellant’s specification and cl ai ns,
to the applied prior art references, and to the respective
positions articul ated by appellant and the exam ner. As a
consequence of our review, we have nmade the determ nations

whi ch foll ow.

In rejecting i ndependent claim1 under 35 U S.C. § 103(a)
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on the basis of Krunmholz in view of Baldwin, it is the
examner’s position (final rejection, page 2), that Krumhol z
di scl oses a device for restraining articles that have an

el ongated portion, which device reads on appellant’s claim1
except for the requirenment of having a head forned as a series
of closed | oops surrounding a central opening. To address this
di fference, the examner turns to Baldwin, urging that this
reference discloses (in Fig. 3) a restraining device including
an el ongated portion having a head conprising a series of

el liptically-shaped |oops (4) surrounding a central opening,
wherein the | oops sinmulate the petals of a flower. Fromthese
t eachi ngs, the exam ner has concluded that it would have been
obvi ous to one of ordinary skill in the art to nodify the head
of the device in Krunholz to conprise elliptically-shaped

| oops surrounding a central opening as taught by Bal dwin, so
as to achieve a desired aesthetic effect, i.e., to have the

head sinulate the petals of a flower.

Havi ng revi ewed and eval uated the applied references, we

must agree with appellant that the exam ner’s position
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regardi ng the purported obvi ousness of claim1l on appeal
represents a classic case of the exam ner using inpermssible
hi ndsight in order to reconstruct appellant’s clainmed subject
matter. In our opinion, there is no notivation or suggestion
in the applied patents to Krunholz and Bal dwi n whi ch woul d
have reasonably |l ed one of ordinary skill in the art to nodify
the wire flower support of Krunmholz in the particular manner
urged by the examner. In the first place, Krumholz enphasi zes
the need in his flower support for shallow indentations (3)
and deeper indentations (4) and (5) in the head that have

t heir nout hs opening outwardly and which assist in the
arrangenment of flowers into a bouquet so that the flowers have
proper spacing to provide an attractive and esthetic
appearance. This aspect of the flower support of Krunhol z
woul d be essentially lost in the conbination urged by the

exam ner .

As a further point, we note that the wire flower supports
of Krumhol z and Bal dwin are substantially different one from

the other and that we see no reasonabl e suggestion as to why
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one of ordinary skill in the art would have been notivated to
nodi fy one in light of the other as urged by the examner. In
that regard, we observe that the flower support of Krunholz is
formed of a single wire that provides a centrally | ocated
straight stemportion (1) and a head portion formed by bendi ng
the wire at a right angle to the stemand then form ng the
wire into a circular head with various indentations (3, 4, 5)
havi ng nout hs opening outwardly. By contrast, Baldwin (Fig. 3)
di scloses a wire flower support having a first circular wire
menber and a second wire nenber having a portion which is bent
around the first to formpetal-like closed |oops (4) situated
in a vertical plane and end portions that are then tw sted
together to forma stem (1) in the sane plane as the petal -

i ke | oops. The exam ner has provided no reasonabl e

expl anation as to why one of ordinary skill in the art would
have utilized teachings fromthe multi-piece, vertically
oriented wire plant support in Baldwn to nodify the single
wire, horizontally oriented head arrangenent of the flower

support in Krunhol z.
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We note that the nere fact that the prior art could be
nodi fied in the manner urged by the exam ner would not have
made such nodification obvious unless the prior art suggested

the desirability of the nodification. See In re Gordon, 773

F.2d 900, 902, 221 USPQ 1125, 1127 (Fed. Cir. 1984) and In re
Fritch, 972 F.2d 1260, 1266, 23 USPQ2d 1780, 1783-84 (Fed.
Cr. 1992). In this case, it is our opinion that the exam ner
has i nperm ssibly drawn from appellant’s own teachi ng and
fallen victimto what our review ng Court has called “the

i nsidious effect of a hindsight syndrone wherein that which
only the inventor has taught is used against its teacher.”

WL. Gore & Associates, Inc. v. Garlock, Inc., 721 F.2d 1540,

1553, 220 USPQ 303, 313 (Fed. Cr. 1983).

Since we have determ ned that the teachings and
suggestions that woul d have been fairly derived from Krumhol z

and Bal dwi n

woul d not have nade the subject matter as a whole of claiml

on appeal obvious to one of ordinary skill in the art at the
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time of appellant’s invention, we nust refuse to sustain the
exam ner’s rejection of that claimunder 35 U S.C. § 103. It
follows that the exam ner's rejection of dependent clainms 2

through 6, 13 and 14 under 35 U. S.C. § 103(a) based on

Krumhol z and Baldwin will also not be sustai ned.

We have al so reviewed the British reference to Lang
applied along with Krunmhol z and Bal dw n agai nst dependent
claims 7 through 12 on appeal under 35 U S.C. § 103(a).
However, we find nothing in Lang which overcones the
deficiencies in the basic conbination of Krunmholz and Bal dw n
not ed above or otherw se renders obvious the device set forth
in claiml on appeal or in clains 7 through 12 which depend
therefrom Thus, the examner’s rejection of dependent clains
7 through 12 under 35 U.S.C § 103(a) will Iikew se not

be sust ai ned.
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In light of the foregoing, the decision of the exam ner
to reject clains 1 through 14 under 35 U.S.C. § 103(a) is

rever sed

REVERSED

| AN A. CALVERT )
Adm ni strative Patent Judge

BOARD OF PATENT
NEAL E. ABRANMS )
Adm ni strative Patent Judge APPEALS AND

| NTERFERENCES

CHARLES E. FRANKFORT
Adm ni strative Patent Judge
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