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STAAB, Adm nistrative Patent Judge.

DECI SI ON ON APPEAL
This is a decision on an appeal fromthe examner’s final
rejection of the follow ng design claim

The ornanental design for a docunent hol der as shown
and descri bed.

The ornanental design is characterized by a substantially

rect angul ar upstandi ng panel having a pair of vertically
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extending slots therein, and a smaller horizontal |edge
extending outwardly froma bottom edge of the upstanding
panel .

The references of record relied upon by the exam ner in

support of a rejection under 35 U S.C. 8§ 103 are:

Nagl ey Des. 262,978 Feb. 9,
1982
St adt mauer 5,443, 237 Aug. 22,
1995

The claimstands rejected under 35 U.S.C. §8 103 as being
unpat ent abl e over Stadtmauer in view of Nagley.

The exam ner considers that the ornanmental design of
St adt mauer’ s docunent hol der 25 is substantially the sane as
t he cl ai ned design, and that Nagley shows a copy hol der nade
fromtransparent material. Based on these findings, the
exam ner concludes that it would have been obvious to a
desi gner of ordinary skill “to nodify the docunent hol der of
St adt nauer so as to be nade of the transparent naterial as
suggested by Nagl ey” (answer, page 3). The exam ner
recogni zes that the nodified ornanental design of Stadtnauer
woul d differ fromappellant’s design in certain respects, in

particular in the appearance of the vertically extending slots
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in the upstanding panel. The exam ner considers, however,

t hat any such differences



Appeal No. 2000-1348
Appl i cation No. 29/092, 024

are insufficiently significant to
support patentability under section
103(a) since the difference[s] between
[the] claimed design and [the] basic
reference [are] m nor when considering
the overall appearance of :

[the clai ned design] as a whol e.

[ Answer, page 4.]

Appel l ant argues that the slots in the clainmed design
differ

fromthose of the nodified Stadtnauer design such that
appel lant’s slots

produce a significant visual effect that

clearly distinguish and contribute to the

di stinctive appearance, as a whol e, of

the . . . [clained design]. The nested

sl ot arrangenent stands out as a distinctive

visual feature in the design as a whol e because
[ appel | ant’ s] docunent hol der is otherw se

very sinple and plain. Such a noticeable

di fference cannot sinply be dism ssed as

slight or subtle or mnor or de mnims.

[Brief, page 7.]

Appel I ant concl udes on page 9 of the brief that “those
features” [i.e., the visual effects attributable to the slots]
convey a distinct visual inpression which is novel and which
woul d not have been obvious to the designer of ordinary skil

who designs article of the type involved.?

We appreciate that appellant’s design differs fromthat
of Stadtmauer in other respects. See, for exanple, the
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Opi ni on

Li ke appel l ant, we consider the cl ained ornanental design
to be rather plain in appearance. One of the predom nate
visual features of the clained design is the vertical slot
configuration provided in the upstandi ng panel. This sl ot
configuration is aptly described by appellant’s counsel as
being a “relatively narrow slot that is centered within and
inset froma wider slot by a margi nal flange, as shown in
FIGURE 1 and FIGURE 5" (brief, page 4). The resulting
appearance when viewed fromthe front (figure 5), the back
(figure 6), and fromvarious angles (see, for exanple, the
perspective views of figures 1 and 7) is one of a relatively
narrow slot floating within and inset froma relatively w der
slot. Turning to Stadtmauer’s figures 2 and 7, we see that
the slots 25a forned in the upstanding panel 25 are of uniform
shape t hroughout their penetration of the panel, except

perhaps for a vertically extending flange that appears to be

flanged vertically extendi ng edges of the upstandi ng panel.
However, in that appellant does not argue these differences as
pat ent ably di stingui shing over the references, we will not
consider themin deciding the obviousness issues raised in
this appeal .
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present adjacent the outer edges of the innernost slots (see
Stadtnauer’s figure 7). The prevailing appearance in

Stadt mauer is one of uniformslots extending through and
confined within front and back surfaces of the panel 25.
Based on the relative sinplicity of the clainmed design as a
whol e, and the distinctive visual effect of appellant’s slots
as conpared to the visual effect of Stadtmauer’s slots, the
exam ner’ s conclusion that the visual effect of the nore
conpl ex slot construction of appellant’s design is
insignificant and m nor such that the clained design and the
nodi fi ed Stadt mauer design would be viewed by the ordinarily
skill ed designer as being nmere manifestations of the sane
design is not well taken in the absence of sone evidence to
support the examiner’s position. In that no other reference
evi dence has been cited by the exam ner to support this
position, the exam ner has failed to provide a sufficient

factual basis to support a conclusion of obviousness. See In
re Warner, 379 F.2d 1011, 1017, 154 USPQ 173, 178 (CCPA 1967),

cert. denied, 389 U S. 1057 (1968).
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The deci sion of the exam ner is reversed.

REVERSED

LAVRENCE J. STAAB
Adm ni strative Patent Judge

BOARD OF PATENT
PETER F. KRATZ )

Adm ni strative Patent Judge APPEALS AND
| NTERFERENCES

JOSEPH L. DI XON
Adm ni strative Patent Judge
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