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I.
INTRODUCTION
This examination guide supplements existing guidance on unitary marks in §1213.05 of the Trademark Manual of Examining Procedure (TMEP) by providing additional considerations that may factor into an assessment of whether wording in a mark or portion of a mark is unitary.  A separate chart of examples to illustrate these considerations is also being issued as an addendum.  Note that although the guidance in §1213.05(b) regarding slogans is clarified, the guide does not reiterate or address the guidance in §§1213.05(a) and 1213.05(c)-1213.05(g).
Because the disclaimer analysis is fact specific and nuanced, the considerations discussed herein are neither dispositive nor exhaustive rules.  Each consideration discussed below may not apply in every case, and a phrase may be found to be unitary or to constitute a slogan even where none apply if, for some other reason, the whole is something more than the sum of its parts.  Furthermore, if a mark that includes a registrable unitary phrase or slogan also has other unregistrable components that are separable, the latter must be disclaimed.
II.
BACKGROUND ON UNITARY MARKS
The test for unitariness inquires whether the elements of a “mark are so integrated or merged together that they cannot be regarded as separable units.”
  The inquiry focuses on “how the average purchaser would encounter the mark under normal marketing of such goods and also ... what the reaction of the average purchaser would be to this display of the mark.”
  The Court of Appeals for the Federal Circuit has set forth the elements of a unitary mark:

A unitary mark has certain observable characteristics.  Specifically, its elements are inseparable.  In a unitary mark, these observable characteristics must combine to show that the mark has a distinct meaning of its own independent of the meaning of its constituent elements.  In other words, a unitary mark must create a single and distinct commercial impression.
   
In some cases, the distinct meaning arises because the mark or portion of the mark forms a unitary phrase or a slogan.

III.
PHRASES AND SLOGANS DEFINED
A phrase is “a group of words that are used together in a fixed expression,”
 “two or more words in sequence that form a syntactic unit that is less than a complete sentence,”
 and “a sequence of two or more words arranged in a grammatical construction and acting as a unit in a sentence.”
  Acting as a “single idea” or a “syntactical unit,” however, does not necessarily mean that a phrase is “unitary” in the trademark sense.  A phrase qualifies as unitary in the trademark sense only if “the whole is something more than the sum of its parts.”

A slogan is a type of phrase and is defined as “a brief attention-getting phrase used in advertising or promotion”
 and “a catch phrase used to advertise a product.”
  Slogans, by their attention-getting nature, are treated as unitary matter.
  A registrable slogan is “one that is used in a trademark sense” and functions as a trademark or service mark on the Principal or Supplemental Register, including Principal Register under §2(f).
  
Even where it includes an otherwise unregistrable component, a unitary phrase or slogan as a whole will have “some degree of ingenuity in its phraseology as used in connection with the goods; or [say] something a little different from what might be expected to be said about the product; or [say] an expected thing in an unexpected way.”

Phrases must be analyzed on a case-by-case basis to determine whether their meaning and commercial impression indicate an inseparable whole.  As noted above, a unitary phrase derives its meaning when viewed as a whole, with the combination of the components having a distinct commercial impression that is independent of the constituent elements.
  In some cases, in addition to the mark itself, the specific arrangement and placement of all the elements of the phrase and the manner of use and presentation on the specimen, on applicant’s website, in promotional materials, and in connection with other goods or services may all demonstrate how the phrase is presented to and perceived by consumers.
  

Some considerations for determining whether a phrase or slogan that comprises a mark or part of a mark is unitary are set forth below.

IV.
GRAMMAR AND PUNCTUATION AS CONSIDERATIONS
Grammatical structure and punctuation may play a part in the analysis of whether a phrase or slogan would be viewed as unitary.  Such considerations serve as guidelines rather than dispositive factors and the weight to be given each depends upon the overall meaning and commercial impression of the mark.
A.
Verbs
A verb expresses an action (e.g., play, run, and sing) or a state of being (e.g., is, are, seem, become, and happen).
  The presence of a verb may indicate that a mark or portion of a mark is a unitary phrase or slogan by linking a subject and an object,
 or by referring to something that is ongoing, thereby creating continuity of thought or expression.

Example 1:
TIP YOUR HAT for “hats”

When linked with the phrase YOUR HAT, the verb TIP renders the mark as a unitary phrase that creates the commercial impression of touching or raising a hat as a greeting or polite gesture.  No disclaimer of HAT is required.

Example 2:
TRANSFORMING STATE GOVERNMENT for “providing information in the field of state governments”

The verb TRANSFORMING indicates an ongoing activity being performed on STATE GOVERNMENT, thereby unifying the terms so that they function as a unit.  No disclaimer of STATE GOVERNMENT is required.

B.
Prepositional Phrases
A preposition is “a word that usually comes before a noun or a pronoun and shows its relation to another part of the sentence.”
  Examples of prepositions include above, at, before, between, by, for, from, in, into, of, on, since, through, to, toward, until, and with.
  Moreover, a preposition “links an object and an antecedent to show the relationship between them.”
  The relation or connection may be to indicate a spatial relationship, location, time, cause, means, or possession.
  A prepositional phrase is the combination of the “preposition, its object, and any words that modify the object,” for example, “over the hill,” “in the sports car,” or “near her.”
  
Wording in a mark that comprises a prepositional phrase is generally connected or unified by the preposition(s) in such a way that the elements would not be regarded as separable.  In addition, marks comprised of prepositional phrases often have the commercial impression of a catch phrase or slogan.  In some instances, however, marks contain distinctive matter followed by unitary prepositional phrases that are informational or descriptive, and these prepositional phrases are separable from the rest of the mark and must be disclaimed.  Common examples include “of” followed by a geographic place name (e.g., “of Atlanta”) and “for” followed by a consumer designation (e.g., “for children”).

Example 1:
MANGOS FOR THE EARTH for “fresh mangos”

The preposition FOR joins THE EARTH with MANGOS, indicating a relationship between the wording.  MANGOS is not separable because the prepositional phrase modifying it brings all the wording in the mark together to convey something more than the individual components, that is, that these mangos benefit the earth.  No disclaimer of MANGOS is required.

Example 2:
A DAY OF HOPE FOR HEART DISEASE for “conducting workshops relating to heart disease”

The prepositions OF and FOR create two prepositional phrases joined as a unit that could be viewed as a catch phrase.  No disclaimer of HEART DISEASE is required.

Example 3:
ESTEE LAUDER FOR MEN for “cologne”

The descriptive prepositional phrase FOR MEN appears separable from the rest of the mark and does not create a distinct meaning independent of the meaning of the separate elements.  Disclaimer of FOR MEN is required.
C.
Punctuation
The use of punctuation, such as a question mark, exclamation point, colon, dash, or period, as well as the meaning of the punctuation itself, may be a factor weighing either in favor of or against a mark or a portion of a mark being a unitary phrase or slogan.
  Punctuation may either unite or separate all or some of the words in the mark.  Where punctuation unites all the words, the mark or phrase as a whole is likely unitary.  Where punctuation separates some of the words, however, the result likely indicates a mark or phrase that is not unitary, requiring disclaimer or refusal of the unregistrable matter.
  Therefore, the punctuation in the mark must be considered in connection with an assessment of the specific arrangement of the words and the overall meaning and commercial impression of the slogan or phrase.

Example 1:
CREATIVE NAILS? for “nail polish”
A question mark is generally used at the conclusion of a sentence to indicate a direct question.
  Here, the question mark at the end of the phrase joins the terms so that they function as a unit, thereby changing the commercial impression.  No disclaimer of NAILS is required.

Example 2:
GO! PUZZLE for “computer games software”

An exclamation point is used after an interjection or exclamation to indicate a forceful utterance or strong feeling.
  It is usually placed at the end of a thought and indicates the conclusion of that thought.  Here, the exclamation point is in the middle of the mark and physically separates GO and PUZZLE.  The exclamation point also conceptually separates GO from PUZZLE because it gives GO a commanding and urgent connotation not applied to PUZZLE.  Since PUZZLE is outside of the exclamatory statement and is descriptive for the goods, it is not united with GO.  Disclaimer of PUZZLE is required.

D.
Possessives 
Generally, the use of a possessive form of a word in a mark does not, by itself, merge the wording so as to create the commercial impression of a unitary phrase or slogan.  However, if the mark contains the possessive form of a word as well as one of the considerations discussed above, this combination of the elements may result in a slogan or unitary phrase.

Example 1:
BILL’S CARPETS for “retail carpet stores”

The possessive form of BILL’S alone is not sufficient to unite BILL’S with CARPETS such that the whole is more than the sum of its parts.  Disclaimer of CARPETS is required.

Example 2:
BILL’S IS CARPETS for “retail carpet stores”

The possessive BILL’S does not, by itself, unite BILL’S with CARPETS.  However, the presence of the verb IS unites all the words to convey a complete thought that functions as a unit and expresses a fanciful state of being.  No disclaimer of CARPETS is required.

V.
OTHER CONSIDERATIONS
Even if none of the considerations discussed above apply, there may be something about the components of the mark that joins them together and transforms them into a unitary phrase or slogan.  If other considerations discussed in the TMEP, such as word pattern, double entendre, and incongruity,
 or the context, rhetorical structure, or some other aspect of the mark creates a distinct meaning or commercial impression that is more than its constituent parts, the slogan or phrase should be deemed unitary for purposes of a disclaimer.
  For example, if a mark contains a suggestive and a descriptive term and the evidence demonstrates that the combination of the two terms has a distinct and non-descriptive meaning of its own, the mark is likely to be perceived as a unitary whole.

A mark comprising an alliterative or rhythmic sound pattern generally is not deemed unitary.
  For instance, the alliteration in the marks ZOGGS TOGGS for clothing, LEAN LINE for low-calorie foods, MEDITERRANEAN MELT for sandwiches and panini, and TINY TEDDY TEES for clothing for stuffed toys was held insufficient to transform them into unitary marks.
  Where a slogan or phrase with alliteration or a rhythmic sound pattern has been held unitary, case law indicates that something else about the mark or in the application record must further contribute to unitariness.
  For example, the TTAB held that LIGHT N’ LIVELY was unitary based on alliteration in conjunction with the changed meaning of LIGHT derived from its use in this context.  The TTAB noted that LIGHT:

has a suggestive significance which is distinctly different from the merely descriptive significance of the term “LIGHT” per se.  That is, the merely descriptive significance of the term “LIGHT” is lost in the mark as a whole.

In reaching its decision, the TTAB weighed other evidence of record, such as long and extensive use of the mark, copies of several registrations of the mark for related goods, and consumer recognition of the mark as a unitary expression, all of which corroborated that LIGHT N’ LIVELY was unitary and had become distinctive for the goods.

VI.
UNREGISTRABLE UNITARY PHRASES OR SLOGANS
Although the determination that a mark or portion of a mark is unitary may provide an exception to the disclaimer requirement, when an entire unitary phrase or slogan is generic, descriptive, or merely informational, it remains unregistrable.
  To illustrate, “common laudatory phrases or statements that would ordinarily be used in business or in the particular trade or industry” are unregistrable despite the fact that they may be unitary phrases or slogans.
  Therefore, unless a unitary phrase or slogan otherwise meets all requirements for registrability, it must be disclaimed or refused registration, as appropriate.
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