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PROCEEDTINGS
MR. MATTEO: Good morning everybody.
I'd like to call this meeting of the PPAC formally
to order. This is the public session. I'd like
to begin with the call of the roll as well. Damon
Matteo from PPAC, Chairman.

MR. STOLL: Bob Stoll, Commissioner for

Patents.
MR. KIEFF: Scott Kieff. 1I'm a PPAC
member.
MR. BORSON: Ben Borson, PPAC.
MR. FOREMAN: Louils Foreman, PPAC.
MR. MILLER: Steven Miller, PPAC.
MS. KEPPLINGER: Esther Kepplinger,
PPAC.

MR. BAHR: I'm Bob Bahr. 1I'm Acting
Associate Commissioner for Patent Examination and
Policy.

MR. OLECHOWSKI: Mark Oleschowski. I'm
the Deputy Chief Financial Officer.

MS. TOOHEY: Maureen Toohey, PPAC.

MR. PINKOS: Steve Pinkos, PPAC.
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MR. ADLER: Marc Adler, PPAC.

MR. BUDENS: Robert Budens, PPAC.

MS. FOCARINO: Peggy Focarino, Deputy
Commissioner for Patents.

MR. MATTEO: Welcome everybody. I'll
lead off the conversation this morning with a
familiar tune for many of you. We all come from
various different perspectives and constituencies,
but all of the PPAC agrees to leave those formal
affiliations behind in our capacity at PPAC and
work solely for the benefit of the PTO. So I'll
expect everybody to speak with that voice and to
wear that hat during the conversations this
morning.

Without further ado I would like to
introduce Robert Stoll, Commissioner for Patents
who will open with some remarks from the PTO.

MR. STOLL: Thank you. Good morning
ladies and gentlemen. It's a pleasure for me to
be here today to be with you. The second half of
2010 is well underway and we're making pretty good

progress. But before I start I want to thank
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Damon Matteo and the members of the PPAC for their
service here especially the new members Ben
Borson, Esther Kepplinger and Steve Miller. TWe
are very happy to have your addition to our PPAC.
It's great to have you and your help. Your
experience and expertise will help to make the
USPTO a better place and we will all be able serve
our nation better.

Let me start with an overview of the
health of the agency today. While the financial
crisis of fiscal year 2009 is well behind us, we
continue to struggle with a fiscal year 2010
budget that leaves the agency somewhat
underfunded. Despite the reduced spending
capacity, we've made some real progress here. You
will hear details of our initiatives from each of
our presenters today. Let me just comment on our
current status. Filings are about even or
slightly up from where they were in 2009. We're
expecting a work hiring and a selection process of
about 250 IP experienced professionals this year.

We've been very aggressively reaching out to all
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stakeholders to build and expand our working
relationships. I know that Marc Adler and Bob
Bahr will talk about our upcoming quality
roundtable later on.

We've created and launched some truly
innovative programs. These programs have proven
to be useful to our examiners and our applicants.
Some of the initiatives we are currently
undertaking are a Green Tech pilot program that
allows special status to green technologies and we
will update that program to probably remove class
and subclass requirements, a reengineering and
classification system with a new project
addressing the effective assignment of
applications for examination and to improve the
system used for locating prior art relevant to
determining patentability, the ombudsman program
which is intended to provide patent applicants,
attorneys and agents assistance with
application-specific issues including concerns
relating to prosecution advancement. The

objective is to quickly resolve issues and thereby
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to decrease pendency. An ongoing effort to
improve examination efficiency and to use
resources wisely in the work sharing arrangement.
We're also working on PPH and several other
initiatives. Working sharing has evolved as a
significant tool to attack the pendency issues.

We are working to improve the MPEP in an

initiative that has just been launched. We know
we need major rewrite help on the MPEP and so we
have begun gathering information from employees
regarding how and what it should be formatted and
to what content. Director Kappos has announced
the MPEP Rewrite Project on his Director's blog
and comments were collected by the blog's site.
would just like to point out that this type of
direct and frequent communication is our new
standard for gathering feedback from our
stakeholders. This is just one of the many
outreach efforts we have undertaken.

Looking ahead at the next 6 months, we
anticipate a strong finish to the fiscal year.

Already our indicators are showing positive
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results in many areas including allowance rate,
interview time actions per disposal, and I believe
Peggy Focarino will be talking a lot more about
that. We're hopeful that we can work with DOC,
OMB and Congress to enable the USPTO to get on
better footing. Right now the agency is working
with a financial model that just doesn't work and
without adequate funding we will not be able to
begin to rebuild the USPTO. In the longer-term,
the USPTO needs to restructure its fees and have
additional flexibility to adjust fees, allowing
the agency to perform its mission. While some of
these goals are long-term, we have created a
strong foundation that will guide us as we work
together with our stakeholders to achieve results.
I look forward to working with all of you on these
projects. Thank you very much.

MR. MATTEO: Thank you, Bob. Did we
have any questions from the floor. If not, let's
proceed to the next item on the agenda. Dana
Colarulli will provide us with a legislative

update, or perhaps he won't. It would appear Dana
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is not here. Next on the agenda would be the
financial update, and Mark is here. If you would,
please.

MR. OLECHOWSKI: Thanks, Damon. I
appreciate the opportunity to speak to you. As
Bob mentioned, it's been an exciting couple of
years here at the PTO, but I think the future is
bright. I think we have ea lot of things underway
with not only our stakeholders but the Department
of Commerce, OMB and the Hill to make sure that
that foundation that Bob talked about is really
cemented and we move ahead and have a sustainable
funding model and get the PTO back on track to do
the things there are supposed to be done in a
timely manner. So I think Bob's comments were
certainly timely and appropriate and took away
some of my thunder, so that's good.

So here we are today. As Bob mentioned,
we're midway through the year. In a normal
federal agency we do an extensive midyear review.
That midyear review is in progress. It composes

the CFO's office with the business units reviewing
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spending to date, spending through the rest of the
year, talking about what's important, what's not
so important, possibly rearranging those
priorities to get us through the end of the year.
As everyone knows, we're limited this year to
spending to our appropriated level which is 1887
and we're on a trajectory to do that while still
trying to accomplish some of the things Bob talked
about like hiring 250 experienced IP hires, so
there's lots of work going on.

We've been able to this year fund
overtime, fund PCT outsourcing to the maximum
extent possible and I think Peggy is going to talk
about some of the good things that we have been
able to do with the limited authority we have had.
Bob alluded to as well we are collecting more than
our appropriations. We are currently estimating
that we're going to collect anywhere from $150 to
$230 million more than our appropriate level and
I'm sure Dana is going to talk about where we are
in trying to get access to our fees and I can make

some comments on that at the end.
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I do want to talk about a couple things.
For those of you who have the laptop brief, I'm on
the fee page, so if we all want to turn to it.
It's a very busy slide. What I do is make a
couple comments about our fees and our fee
collections this year. I mentioned that we're
collecting more than our appropriated level.
Those collections fall into two categories. Our
maintenance fees, we're currently collecting
probably $100 million more than we thought we
would back when we made our initial estimate back
in August of last year. We're seeing a
significant influx of maintenance fees on all
three stages of those fees. The other category of
fees that are more than what we thought they would
be back last August are issue fees and I think
Peggy 1s going to talk a little bit about what the
corps 1is doing to improve that. A new thing we've
done this year, instead of trying to tell people
an exact number that we're trying to reach, we now
have a range that we're publishing to the

department, OMB and our Hill stakeholders on a
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monthly basis. Those two columns are outlined in
green on the sheet, and like I said, we think
we're going to be between $146 and $230 million.
We are right in the middle of that range with what
we've done so far. I know that's a very busy
slide, if there are any questions I'd be glad to
answer them, but the cut the categories of fee
collections are both maintenance fees and issue
fees that are above what we had originally
estimated.

MR. MATTEO: Mark, if I may, Jjust a
question. You said if you straight-line it; how
valid of an assumption is that in terms of
historic revenue profiles?

MR. OLECHOWSKI: We'wve done some
analysis on that, Damon. At midyear review in
previous years, the estimate that we make at
midyear has been within about a percent and a half
or 2 percent of the final number, so I think we're
very confident of that. But as Bob mentioned
also, it's been kind of an uneasy economy. We're

certainly hopeful that we're past the dip in the
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economy. I think we're seeing that in the fees
that our applicants are paying. So I think we're
beyond that dip. But we've been very, very
accurate in the past at the midyear review point
in estimating where we end up at the end of the
year.

MR. MATTEO: Thank you very much. I
believe Scott also had a question.

MR. KIEFF: One of the things that we've
been wrestling with a lot in our discussions of
quality, pendency and finance as well as
legislative activity, several of our
subcommittees, we've been trying to think through
the mechanisms of the decision-making process that
the Patent Office users engage in as they make
decisions about how to do stuff that impacts the
office like filing more paperwork or pay more
money. In this particular setting, one of the
things you're telling us is that they're paying us
more money than we had anticipated and that's not
necessarily a good or bad thing, but to help

understand it more, it would really help each of
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our subcommittees in these areas if we could get
some thinking from you folks now or later about
the subpopulations that probably make up the
pieces of change that you've identified. One
change you've identified is more maintenance fees

than we expected. No problem, but it would be

really interesting to figure out who are those
folks? Why do we think they're doing that? Are
there informed inferences we could be making about
why that's going on? And then could we sit back
and ask ourselves is this policy good behavior or
policy bad behavior? All other the things being
equal, it sounds good to be getting more money,
but maybe that's taking money from some other
pocket that actually we would prefer to go into et
cetera. We don't have to answer those questions
now, but I just wanted to put them on the table so
that everybody could begin to start the process of
thinking about them. Does that make sense?

MR. MATTEO: It does indeed. 1In fact,
that's a good segue into a conversation that we

all have been waiting to have which is the
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intersection of finance and budget and how that
supports the strategic plan of the PTO, how
exactly we're going to execute against the
objectives of the PTO with the financial structure
that we're anticipating. Antecedent to that is
the modeling and the forecasting and the
assumptions and the rationales that go into that.
So that's a broader conversation that we all feel
we need to have and I believe and hope that that
will mature over time, but I think this is a good
starting point.

MR. OLECHOWSKI: Certainly the CFO's
office will take an action item. I mentioned the
major categories. As you know because you pay the
fees, we have 250 to 300 fee categories and we
have algorithms and modeling for each and every
one of those. We kind of categorize them in
larger, more distinct categories, but we'd be glad
to entertain and engage with you about how we do
that. We've had a lot of gquestions over this past
year from outside activities. The congressional

folks wanted to know we do it, our IG is in here
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looking at how we do fees and forecasting. So
absolutely we'd love to engage you on how we do
that and get better at it.

MR. MATTEO: Since your words are still
hanging in the air, let me take you at your word.
Why don't we set up a separate meeting to discuss
just that?

MR. OLECHOWSKI: Absolutely. I'd be
glad to.

MR. MATTEO: Fantastic. Marc, you also
had a question?

MR. ADLER: I'd like to follow-up a
moment on Scott's point and pick one category in
particular, when you dig down a little deeper may
be able to provide us with some additional
information about your calculation. Your RCE and
continuation fees seem to be calculated here as a
flat line or a l-percent decline, where
historically in the last couple of years we've
seen a significant increase of something on the
order of 25 percent, so I'm just not certain how

accurate that number is. And furthermore, our

17



10

11

12

13

14

15

16

17

18

19

20

21

22

objective would be to try to bring those RCEs
under control to drop that down further in the
future. Therefore, going from $120 million to
$100 million I'm not sure is totally justified if
we were able to bring that under control. When we
do a deeper dive into that, that's one item that I
would like to learn more about.

MR. MATTEO: Let me suggest as a
preamble to that that PPAC will consider some of
the things that we'd like to discuss both broad
strokes and particulars and we'll get that to you
at least several weeks in advance of the meeting
we might schedule.

MR. OLECHOWSKI: The 2011 budget. As
you know, the president submitted his budget to
Congress in February. Some of the highlights of
the undersecretary's submission in order to, like
Bob mentioned again, get our arms around the
backlog in pendency, we have submitted in the
budget to hire 1,000 patent examiners both in 2011
and 2012. We've identified efficiency

improvements in the patent process which I think
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Peggy and some others are going to talk about.
We've investing heavily in our IT systems to
retool the way we do business and the way we
examine both patents and trademarks and I know
that our CIO is going to talk more about that
later on this afternoon. One of the things from
the CFO's perspective, our previous conversation
on fees and the fluctuations in revenues, that is
important to us 1s obtaining a sustainable funding
model. We're working on the long-range plans, but
in this budget are some of the short-term steps to
get us there. There's an interim fee increase
that we've talked about before, there's fee

setting authority language in there and then

there's the operation of a reserve fund so that we
don't have to collect and spend all the money in
one year, that we can have a multiyear plan, a
multiyear budget that looks out more than Jjust the
1 year, have a 5-year plan for operating the
Patent and Trademark Office. So those are some of
the steps that are in the 2011 budget that are

going to get us a long way to get where we want to
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be.

Even though the 2011 budget process is
on the Hill, the 2012 process is well underway
which is the way the federal government works.
We're always working on 3 years at one time. We
talk about 2010, we talk about 2011, I did want to
give you a quick update on where we are in the
2012 process. The first part of the budget
process is always making sure that your strategic
plan is updated and is accurate and has the vision
of where the office wants to be. That process is
well underway. It does say post a draft by April.
I think we're going to miss that by a few days,
maybe a couple of weeks, but the strategic plan is
well underway being written. In the May timeframe
we are asking all our business units to submit
initiatives in order to support that strategic
plan, what do those business units need to do to
accomplish set out by the undersecretary and the
deputy? Part of that process will be to get input
from our public advisory committees on what those

initiatives are and how well they may or may not
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support the strategic priorities. We've committed
to the Department of Commerce to have a more
collaborative effort with the department in the
budget process this year. So we'll be briefing
Commerce as well as the secretary throughout the
summer on the status and the priorities of the PTO
budget.

The July-August timeframe will see the
strategic plan finalized. We owe a budget to the
Office of Management Budget usually the first week
in September. So all of the summer timeframe will
be evaluating those initiatives, establishing what
our requirements are. What we've done in 2011
we'll do in 2012, we first establish what our
requirement are and then after we establish what
those requirements are we look at the fees we're
going to collect so that we're making sure that
our fees will cover our requirements and if our
fees don't recover our requirements then we're
required by Congress to propose some method in
order to cover what our requirements, so we'll be

looking at that during the summer as well what we
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think our fees are going to be in 2012 and beyond.
Unless there are any questions, that concludes my
brief.

MR. ADLER: I have one. In talking
about the 2012 budget process, the strategic plan
that was provided to us at the last meeting
indicated some goals to be reached during that
period having to do with reducing the backlog and
reducing pendency and a 3-percent efficiency gain
per year. I assume that some of those will be
factored into the budget because they'll have
implications, as well as if patent reform
legislation is passed the PTO may need to have
more people handling postgrant oppositions or
other activities that that bill may require. So I
hope that when you're developing the 2012 budget
you'll factor in both your strategic plan goals as
well as potential legislative requirements that
you may have to operate under.

MR. OLECHOWSKI: Yes, sir. That's a
good question. The 2011 budget, even though we

don't have the formal strategic plan out and
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public, we know what those strategic priorities
are. The undersecretary and deputy have outlined
what those seven or eight strategic priorities
are. And to that effect the 2011 budget was
crafted in order to meet those strategic
priorities. So inside the 2011 budget are
commitments for pendency and backlog reduction and
those efficiency gains are incorporated into the
budget. Certainly the effect on the PTO in terms
of patent reform is not, however, you're right, if
legislation passes we will have to react to that
and make sure we're accomplishing that. So the
2012 process will be another snapshot in time and
if it does pass we'll certainly include those
things in the budget.

MR. MATTEO: Steve Miller, please?

MR. MILLER: As I read the fiscal 2011,
you included the 15-percent increase into the
budget which I believe if my math is right is
about 300 million. If you look at your
overcollections that you're anticipating this

year, it's about 232 million. Are you still

23



10

11

12

13

14

15

16

17

18

19

20

21

22

anticipating if we're overcollecting by over $200
million that you would need the full $300 million
surcharge?

MR. OLECHOWSKI: In the 2011 budget, the
interim fee adjustment of 15 percent based on our
calculations works out to be about $224 million
based on the information we knew at the time and
what we think applicant behavior might be. The
interim fee adjustment is not just in 2011, it's
in 2011, 2012, 2013, et cetera, until fee-setting
authority is approved that we can redo our fee
structure. So the 2011 budget is a 5-year plan.
If you notice, one of the easiest ways to see that
is in 2011 we'll end up the year with a surplus in
both 2011 and 2012 and we need to generate that
surplus in order to pay our bills in 2013. When
you hire 1,000 patent examiners in 2011 and 2012,
I don't want to say they're inexpensive, the full
cost of those 2,000 new examiners we really don't
feel until 2013 so we have to generate the dollars
in 2011 and 2012 and carry them over in a reserve

until 2013 in order to pay all our bills in 2013,
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2014 and 2015. So I guess the short answer to
your question is, yes, we still believe we need
it. Should we receive access to our fees this
year? I think everybody knows we'll take a look
at what we need to do in 2011 and our 2012 budget,
but right now the plan is the budget was based on
not having access to our fees and so that's still
the plan unless something changes. But like I
said, Dana and Bob might to be able to give a
little more insight on where we are on that.

MR. MATTEO: Scott?

MR. KIEFF: Maybe just a follow-up to
that question, and it takes a different swipe at
it. I get the sense from our prior conversations
that one of the questions that's on everyone's
mind in PPAC and the people we talk with is to put
it in simplest terms, isn't there some way that
the office could do some cut, do something less
expensively? Who knows? Buying something from a
different vendor? Organizing in a different way.
I don't think that people are thinking bad

thoughts about this. I think they're asking in
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kind of a good-faith way with nothing but an
impression of good faith on the other side of the
question, 1f society said to itself we'd like the
Patent Office to just do something less
expensively, what would be your recommended
target? What would you say here is something we
could do less expensively and the hit to our
operation would be worth it? Because obviously
you can't take money out without suffering some
hit, so everyone recognizes that too. But I take
it that one basic question is isn't there just
some way you could trim and then what would it be?
Marc and I have had a lot of work on this problem.
We need to be able to understand in the different
goals, in the different models, in the different
legislative requests, sensitivity analysis. If X
changes, what other ripple effects will it have
throughout applicant behavior and office behavior,
et cetera? So with all of that kind of background
in mind, what would be your top one or top two
targets for making a big reduction, not 80

percent, but something more than 1 percent, in
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overall cost of some component of the operation?
MR. OLECHOWSKI: Thanks, Scott. Let me
give you a little bit of context that might help
answer that question. The Patent and Trademark
Office is 70 percent compensation, so 70 percent
of our expenses are compensation. Another 5
percent is our normal travel, training, supplies,
equipment, Blackberries, things like that. So the
remaining 25 percent are contacts, so those are
the contracts that the Patent Office uses to
process the things, to get things out, to get them
printed. 1It's the contracts we have with foreign
countries to do education and training, it's the
contracts the CFO has to manage those financial
systems. So in the 2009 timeframe during, as Bob
mentioned, the financial crisis we looked at each
and every line item and we did make significant
cuts in some of the easy thing. You only have
your half your supply dollars and we're going to
cut back travel and training and everything else.
And we looked at our contract as well. We took

significant cuts in not only the patent side but
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in all of the business units.

I would just say it's very difficult and
the Patent Office has already done that, not to
say there's not more work to be done. The
undersecretary has asked us to go back and look at
all of our contracts again and we're in the
process of doing that. But with an organization
that's 70 percent compensation, the piece of the
pie that can be looked at it is a smaller chunk
than maybe people realize to begin with.

MR. KIEFF: Just a brief follow-up for
you. This makes total sense and I think we get
that. I think that one of the things we in our
last set of calls were wrestling with was
compensation, that big 70-percent chunk, includes
many, many different types of human beings engaged
I many, many different types of activities. So I
seem to remember a big emergency flare going up
about a year ago when the financial model was at
its tightest and a big component of that was
spending on IT I believe. Then the sense was you

can't turn off the computers and expect the Patent
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Office to still operate, but yet that was just
such a huge number I think that startled a number
of us. My goal is not to put anyone on the spot.
I'm raising this question and we could talk about
it and we can answer it more later. This is not a
gotcha question. It's just we're authentically,
enthusiastically interested in trying to figure
out which components of the compensation could
have which effects.

MR. MATTEO: If I may, we've been
talking about the broader issue in sort of counter
parts, the finance and the operational. Again I
just want to circle us back to one of the major
PPAC concerns here, the strategic objectives, the
strategic plan for realizing those, and the
interplay of all of the various vectors that get
folded into that. That would be personnel, IT,
finance. So we have this sort of overarching
concern about the interplay of all these things to
the extent that we even constituted a special
subcommittee to follow that. I was heartened to

see that you have in the finance presentation a
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solicitation of PPAC input. I'm going to offer it
again. The strategy-finance intersection
subcommittee is chaired by me and right now we
have Scott on as well as I suspect there will be
other members, but please reach out to us. I'll

make the same offer to each and every presenter,

IT, the finance, the operations, strategy, because
I think for us to feel comfortable we have to feel
comfortable about the interplay of all of these
mechanisms as opposed to one individually. We
don't want to look at these things in an insular
fashion I think is what we're saying. So while I
fully appreciate the finance presentation, without
sufficient context in and around it, it becomes a
very, very static and insular presentation.

So I think going forward what we'd like
to see is more of an integrated approach to the
way we do the reporting. We'll work with you
offline about how that can happen, but I think
from my perspective and probably from many of the
perspectives of the PPAC, that would be a much

better way to present that information. Bob, I
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believe you had a comment.

MR. STOLL: That's very helpful and I
think that's very accurate. You need to look at
this in a context and that context is all of the
different pieces of the Patent and Trademark
Office and I think we've got to be more
transparent with respect to our efforts to provide
that to you. That being said, we are in continual
evaluation of our entire system looking for
savings anywhere we can get it and I think you're
cognizant that we really have 726,000 applications
in backlog and a current processing of about 1.2
million. So any savings we get we're trying to
put toward moving the actual pendency of the
Patent and Trademark Office and improving the
quality. In addition to that, we really do need
substantial input into our IT structure so that we
can actually end up with an end-to-end process
electronically. Those efforts are also eating any
of the expected monies. If any monies can be
found, we are finding them, and let me assure you

we're really trying to do those things, but if we
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don't apply them to those other two problems,
pendency will continue to increase and quality
will not be where you want it. So we really can't
actually cut funds at this point without putting
them to other things to reduce that backlog that's
sitting there.

MR. MATTEO: Fair enough Bob. Perhaps
the spirit of the comment didn't come through and
I'll do a mea culpa there. The comment wasn't
about you profligately wasting all of these funds.
It's about we are here to hopefully help you
optimize, increase efficiency and effectiveness
and overall quality, not necessarily patent
application quality although that's part of this.
So this is an efficacy optimization kind of
concern.

MR. STOLL: Relatedly, we're trying to
help you get access to the feedback that you're
asking for because you interact with, if you will
service, a group of stakeholders and if they're

clamoring for vanilla ice cream and you're

spending wonderfully motivated and designed
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dollars to give them chocolate ice cream, it would
be disappointing for you to learn that that hard
effort to optimize was itself going to waste
because you were optimizing things they didn't
want. Again I'm not suggesting the they should be
Joe average patent applicant who wants his
applicant tomorrow, but the they is the system,
the patent system, the society and we're just
trying to help be that interface to communicate to
them and from them to you.

MR. OLECHOWSKI: I guess I'll make one
more offer from the CFO, Scott, on the same sort
of thing. We'll be glad to share with you the
things we've done and the things we're doing at a
greater level of detail offline to maybe help with
the context and the perspective and how we
establish priorities. Certainly the input would
be helpful to guide the office and we'd be glad to
do that, Scott.

MR. MATTEO: I very much appreciate
that. I think we have two more questions from the

floor. Steve?
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MR. PINKOS: Mark, could you explain the
statutory requirements for a strategic plan and
how that fits in with the annual budgeting process
which also includes 5-year projections?

MR. OLECHOWSKI: The Office of
Management and Budget requires every federal
agency to establish a strategic plan once every 5
years with an update once every 3 years, so that's
where we are today. We're in the update. It's
just with the new undersecretary and the new
deputy it's a more significant update than might
normally be somewhere in the middle of an
administration. So we're in the middle of the
update right now. But as I mentioned, those
strategic priorities have been set. What we're
trying to do now is finalize the public document
to tell people where we're going, but those
strategic priorities were set and are included in
the budget. So in a normal, well-oiled machine
you have a strategic plan, you establish a budget
to achieve those priorities, you execute the

budget, you monitor your performance and you make
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adjustments in the following budget year. So
we're attempting to do that. I think we're well
on our way. We have a new strategic plan that's
in budget. We have a budget to meet those and
some pretty significant commitments on pendency
and backlog. We'll work with Congress to make
sure that that budget gets passed in its entirety
and then we'll start executing it.

MR. PINKOS: That's great. That's
helpful and clear. Could I ask another question?

MR. MATTEO: Go ahead.

MR. PINKOS: This may go a little bit
more towards Bob. Mark mentioned that the
Department of Commerce was taking a closer look or
seeking greater involvement in the budget process.
I know this can be a tricky fine line, but
obviously the intent of Congress, the intent of
the community as embedded in the USPTO's organic
statute is that the PTO has personnel and budget
autonomy and then other activities are subject to

the policy direction of the Secretary of Commerce.

Is this enhanced scrub from the Department of
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Commerce geared toward the impact of the budget on
policy or is it greater involvement in the actual
budgetary numbers, personnel matters, et cetera,
at the PTO?

MR. STOLL: Let me just answer by saying
that the budget does have an effect on the policy.
As you alluded to earlier, there is a legitimate
relationship between having the budget able to
enact the policy that is actually determined in
conjunction with the Department of Commerce. They
have been nothing but more helpful to us in trying
to obtain full funding for the Patent and
Trademark Office and to provide access to our
fees. So with respect to the budgetary
involvement, it's been collaborative, not
didactic, and it's been very helpful with respect
to trying to get access to the fees that we
collect and we welcome their assistance in this
area. And they help is in interfacing as you will
know with OMB and the Hill where they have
resources and relationships that are different and

sometimes better than ours.
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MR. OLECHOWSKI: I'll just echo that,
Steve, that the budget process in the federal
government is the mechanism to institute policy,
so Bob is actually correct. Our involvement with
Commerce has been certainly on a collaborative
effort to make sure that our priorities are set,
that the format and the message of the budget is
what the undersecretary and the secretary want,
the relationship with them and OMB is critical to
make sure that the president's budget that's
submitted has the full support of all of those
organizations, so it's been a very positive
engagement. They're not looking over our shoulder
talking about this many people or that many
people, it's not that at all. Like I said, it's
encouraging that everybody is on the same page
trying to get to the same place.

MR. MATTEO: Esther, please?

MS. KEPPLINGER: Peggy may be going to
address this with respect to the RCEs, but when I
look at the numbers and the projections of

decrease I wonder how you're going to accomplish
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that. Moreover, while I hear and see that the
attitude with the examiners is much improved and
the examiners are willing to work with us and do
interviews, also there are other instances where
they're not so willing and really are requiring
RCEs still. And even more troubling, I hear of
one examiner saying I don't really want the
applicants to file an RCE. I want them to file a
continuation. How do I get them to file a
continuation? So you may decrease RCEs but I fear
you will increase continuations because of the
differential in counts so that you may not
decrease the overall number and that's something I
think that needs to be looked at.

MR. ADLER: Since 70 percent of the
budget is based on people, could you say anything
about what the attrition rate has been during the
first portion of 2010 as it relates to last year
or the year before?

MR. OLECHOWSKI: The attrition rate on
patent examiners is extremely low this year. We

had in our 2010 budget estimated that 440
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examiners would leave. I don't have the number
off the top of my head, but I believe through the
first 6 months of the year only around 125 have
left. So that actually as a purely financial
statement is a good news/bad news thing. It's
good news because our attrition is way down, we're
keeping our very most experienced examiners and
everything else, but they're expensive. The
people we thought they were going to leave and
they didn't so it becomes a budget process and we
have to make sure we have funds. Obviously we're
going to cover the compensation.

MR. ADLER: I would expect that during a
down economy, and so what I'm worried about as you
project out into 2012 if as we all hope the
economy improves, what are you going to use as an
attrition rate in those budgets relative to what
it was before versus what it is right now?

MR. OLECHOWSKI: In 2011 our attrition
estimate is back into the 400s I believe. I want
to say 428, but it's roughly 400 examiners. We

haven't engaged Patents on what we think it will
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be in 2012 yet, that will be during the summer,
but certainly where we are through the first part
of 2010 and how that looks, it's another
calculation just like our fees because it's such a
critical part of our budget to know how many
people are going to be on board and everything
else. But I think you're right, I think we're
seeing the effect of a lot of things on our
attrition rate, not just the economy but the
programs we have to retain our examiners I think
are having a great effect as well.

MR. ADLER: I hope we keep it at the low
rate even when the economy improves, which I
doubt, but that would be my wish.

MR. MATTEO: I think that would be our
fervent wish, all of us. If there are no more
questions, is Dana here?

MR. COLARULLI: I snuck in.

MR. MATTEO: You did indeed. Welcome.

MR. COLARULLT: Thank you.

MR. MATTEO: If you would please lead us

through your legislative update.
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MR. COLARULLI: 1I'd be happy to. As
introduction, I'm Dana Colarulli, the Director of
Governmental Affairs here at PTO. I actually
began in December, so this is my first time in
front of this group.

What I thought I would do is give an
update on patent reform legislation. I'm going to
give a high level, talk about it the way that at
least I approach the group of issues that are
discussed in the substantive legislation. I want
to touch on other legislation that's important to
the PTO and that my office is looking at. And
then I'm going to circle back and talk a little
bit about the vehicles for funding and start off a
little bit where Mark left off with some of his
presentation in terms of where we're looking for
additional authority in our funding to come from
for FY 2011.

With what I want to go back and just
give an appreciation of the history of the patent
reform discussion and the issues that are present

in the current debate. I'm not going to go
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through these couple slides in a lot of detail.
But really this current set of proposals has been
around at least since 2004. As I look at them, a
lot of the provisions really came out of even
after the last patent reform bill in 1999. Some
of those same issues are being raised here.

It's been quite a long debate and
there's been some controversial issues that have
been worked through and I think we're in a very
different place now in terms of the support around
some of these provisions than we were even 2 years
ago certainly when the discussion began. But in
the previous three congresses, the 108th Congress,
the 109th Congress and the 110th, there was
considerable discussion a lot of which began with
major reports from the Federal Trade Commission,

the National Academies of Science and discussions

on the House side actually and the discussion
bounced back and forth I think between the House
and the Senate.

So there's been I think what I would

call robust discussion. ©Not all of the issues
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that were raised at the beginning of the 108th
Congress when this was discussed are in the
current bill. Some of them have been taken off
the table and addressed in the court. But I think
by and large a lot of the same problems that
patent owners have seen in using the system and
accessing the system are still trying to be
addressed in this group of provisions.

That brings us up to the 111th Congress
which we're in right now. When the House and the
Senate came forward and both introduced bills,
nearly identical legislation, the Senate did quite
a bit of action last year. The administration
actually in October last year submitted a views
letter commenting on a number of provisions in the
bill, and then in the beginning of this Congress,

Senator Leahy announced a tentative agreement at

least on the Senate side. That body had come to a
place where both the Republicans and the Democrats
who had been working on this bill thought they had
reached an agreement preserving the core of a

compromise on damages, one of the most
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controversial issues throughout this discussion.
This current manager's amendment that would be
introduced on the floor if the bill came to the
floor really reflects that compromise and makes a
number of other changes.

That's where we are right now. S-515,
there is some hope that there may be floor time as
soon as the next couple weeks. I know Senate
leaders are trying to work to schedule time to
consider the bill amidst a number of other
priorities that the Senate is currently looking
at, financial or Wall Street reform being some of
them, climate change, immigration and other issues
that are coming down the path soon here. There is
some concern that given that the Senate is going
to turn to a Supreme Court nominee soon that
having this discussion and moving the bill to the
floor before Memorial Day is really going to be
critical and that's really where the focus is now.
That's the general history of where patent reform
has gotten from here.

I thought that it would be helpful given
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that it's my first presentation here in front of
the PPAC to give you the framework that I look at
these provisions, and really it's in three
buckets. The series of provisions in the bill go
to simplifying and speeding up the process of
acquiring rights and prosecuting your rights in
front of the Patent and Trademark Office and
getting out into the marketplace quickly. There
is added part of that that the focus should be
helping applicants get to applying for global
rights as well very quickly.

There's a second bucket I would call
generally enhancing patent quality. The third
bucket addresses the litigation concerns that
applicants and owners have seen. These are only
some of the provisions I think that fall into
these buckets, but I think those are the primary
ones. First, the switch to first invention to
file certainly are in the simplifying and speeding
up the process. I also include in this bill
fee-setting authority for the USPTO, allowing the

PTO to be a bit more nimble in setting its fees in
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consultation with its external partners.

MR. MATTEO: Excuse me, Dana-?

MR. COLARULLI: Sure.

MR. MATTEO: If you don't mind, we have
a question from the floor.

MR. COLARULLI: Sure.

MR. BORSON: Thanks. I think that the
way that you're describing all of this makes a lot
of sense for a lot of good reasons and I can see
the ways in which it's good for everybody. One of
the things we're supposed to do on PPAC is give
you what we think are concerns in the hope of
cooperatively airing them so that if the concern
is i1l1l1- conceived it could be explained away so
that if the concern is well founded it's raised in
a way that doesn't sandbag you, and so I want to
offer a concern in that spirit. I think that I
can see how first inventor to file is put in the
bucket of simplifying and speeding up the process
and it can have a lot of those effects and those
effects can be generally good. But there are some

bad that comes with the good, and in particular in
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the last round of debates about first to file
versus first to invent, one of the things the
United States did was create a so-called
provisional application and it was marketed
essentially the way you're marketing this. It was
in a sense sold with the following catch phrase,
you're an inventor. You're really busy but you
slipped and hit your head on the sink and invented
the flex capacitor as in the movie and now is the
time to take that, the piece of toilet paper, the
back of the envelop and sketch out your flex
capacitor and mail it in with your provisional,
and that's what a provisional is. And that story,
that rhetoric was just a huge part of the public
messaging, so much so that not only was a
successfully implemented change in the law where
success 1is the law was changed, it's been a big
part of the messaging since the law was changed,
and that leads to the following problem. We all
get many, many, many phone calls where people say
I did that and now my patent lawyers are telling

me that there's this disclosure requirement in
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patent law and that in order to get a filing date
I need to have an original disclosure that
satisfies the disclosure requirements under
Section 121, paragraph 1 as of the original filing
in order to get claims later and I made my initial
disclosure because I thought I could draft it on
the back of an envelop but now I'm told I can't
beef it up, and whoever is giving those people
that advice is totally correct. It is really
important as a matter of public policy that we
have a serious Section 121-1 disclosure
requirement that puts the world on notice of the
scope of the potential rights that can issue. And
that means it's really important as a matter of
public policy that patent applicants take the time
before filing to draft rather rich disclosures,
not rather anemic disclosures. And so to put it
simply, the public messaging on provisional patent
applications was please take this suicide pill
quickly because it will act quickly and people
have taken those suicide pills and they've acted

quickly. They filed public documents with
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back-of-the-envelop sketches that really got them
either nothing or less than nothing because they
then revealed what they could have maintained as

trade secrets.

So I think messaging turns out to be
really important in this area, and while it's
important because you want to achieve the
constructive goals and we want to help you achieve
those goals, I just really, really an nervous
about calling first to file an unalloyed good and
calling it a mere simplification or speeding up.
Sometimes speeding up is rushing and rushing
sometimes is wasting. So there are going to be
serious costs to first to file. I happen to
disagree with it but I will go along because I'm a
member of this society and I want to work
cooperatively with my society. But I think we
should be honest about the identifying the serious
costs and the serious costs are the more society
encourages people to file anemic disclosures the
more we're all going to have to fight later about

either, A, invaliding large swaths of patents
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because they don't satisfy the Section 121,
paragraph 1 disclosure requirements, or being very
loosey goosey with a broad doctrine of equivalents
or some other equitable remedy that will basically
say to patent applicants we know you filed an
anemic disclosure because you were rushing to be
the first inventor to file or because you filed a
provisional patent application, you did what we
told you could do, and we kind of feel that you
got caught and we feel badly about that so then
we'll give you a little more wiggle room on the
infringement side. But then as we all know that
gives rise to a huge broader set of notice
problems where you have an unpredictable range of
equivalents and so forth.

I'll stop there because I know you'll
disagree on the substance of some of those points,
and I think you're a reasonable mind and I hope
you think I'm a reasonable mind and reasonable
minds I hope can disagree. But I just hope we can
also be honest, and I think that calling something

that major a mere simplification or a mere
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speeding up for purposes of doing the important
work that you do which is legislative affairs,
fine, but let's be really careful that we not sell
it to the public that way.

MR. COLARULLI: Certainly I appreciate
your opening comments. I think this body is the
place where we can have this discussion. I think
the comments that you've made reflect a larger
discussion that we've been having considerably
with the outside world. Director Kappos I know in
recent months has also had in a number of places
he's traveled around the country independent
inventor forums where a lot of these concerns come
up and reasonably so. The independent inventor
community will always have access challenges that
large inventors don't.

I think a number of things that you said
are absolutely true and we've reflected in our
conversations. You're best protected by making
the best initial filing you can. What the
provisional application allows you to do is to

file a the Patent and Trademark Office and take
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advantage of trade secret for a period of time
while you're working through your invention. But
to that extent, the better that initial filing is
of course will affect what the ultimate scope of
your patent is. I think none of that goes to what
I was trying to do here which was less marketing
and it was intended to be more organizational, but
I recognize in my line of business that there is
some of both.

I think we've been very up front in
saying many of the benefits of first to file come
with setting a foundation for many of the work
sharing efforts that the agency is engaged in. We
see great benefit there. But in addition, the
drafters of this provision did intend as you said
what we think is a good goal which is a disclosure
based system and in that system encouraging
applicants disclose soon in the public domain,
giving notice to others inventing in that same
area and fulfill that goal of the patent system
which is to create more innovation and not less,

encourage folks to design around. So is it a mere
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simplification in terms of the filing and
acquiring your rights? It's a simplification and
hopefully speeding up the process more generally
and that's certainly how we've talked about it at
a high level and I think that reflects the
conversations that Director Kappos has had in all
these inventor forums and elsewhere.

But there is going to be disagreement
and we know there is some disagreement on some of
the provisions. Most of that comes from some of
the independent inventors and a lot of that comes
to as I said traditional access or barriers
because they don't have the legal resources, they
don't have the advice that maybe larger applicants
might have. But what's come out of this process
has tried to address many of those concerns. I'm
not going to say it addresses all of the concerns.
I've had conversations over the last couple of
days with folks who continue to have concerns.

But on whole the administration has supported this
provision and generally it does help the PTO move

forward on its work sharing to encourage and
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endorse a disclosure based system all of which are
good things.

MR. BORSON: Dana, I just wanted to ask
you a question. Patent reform has been around for
most of the decade at this point, almost 10 years,
and I wanted to ask you whether or not your views
of the underpinning societal requirements that
were so heavily discussed back in the early part
of this previous decade are still valid concerns,
how many of them have kind of simply dropped away
not for political reasons or for inability to get
something to move through or getting an agreement
from the Judiciary Committee, but how many of the
fundamental questions that were raised in 2003
have either become mooted because society has
moved on and those are no longer major concerns?
So I guess the broad question is what is the
policy and the philosophical underpinning of the
current patent reform movement?

MR. COLARULLI: I think the overall
philosophy has stayed somewhat true and the

provisions that were addressing that have changed
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and have changed for a couple of reasons. Number
one, the courts have picked up some of the issues
that were in the first discussions back in 2003.
Obviousness has been addressed at least partially
in KSR. Willfulness has been addressed to some
extent in Seagate. Injunctions, which was one of
the primary reasons that a number of players got
into this debate also was taken off the table with
the Merc Exchange case. So I think as a part of a
number of the issues that were raised, as you said
concerns were raised in 2003, some of those have
been taken off the table because of court cases.

I would argue that that's actually had a
beneficial effect on the overall discussion about
what we want to have in patent reform legislation.
What remains are some of the issues that weren't
addressed and frankly some of the issues that
can't be addressed just by the courts. The
current legislation creates a postgrant opposition
system. It improves inter partes reexamination.
Those are statutory changes that the court can't

make but supporters of the bill have said will
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improve the system by ensuring that there's higher
quality and more combined scope patent rights in
the marketplace. So I think many of the concerns
have been addressed.

I go back to the elements that the FTC
called subjective elements of litigation and those
the cost drivers. Some of them have not.
Inequitable conduct you don't see, meaningful
inequitable conduct, in this provision. So I
think some of the things have been addressed. I
think the overall framework has been to address
some quality concerns and some litigation cost
concerns, but some of the issues that were
discussed in 2003 are no longer on the table.

MR. ADLER: You just mentioned one that
I was thinking about that was originally in this
discussion and that's the inequitable conduct
issue that affects applicants and the PTO
operation. The federal circuit is requesting an
en banc hearing on a case and asked a number of
questions the other day. I hope that we together

with you can address that in some amicus response
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or some type of response to what our view is about
how the court might help us change the inequitable
conduct current dialogue so that we might be able
to further simplify and speed up the PTO process
while preserving real fairness and prevent real
fraud. So I hope you'll consider that as the PTO
will consider looking into that request in the
next couple of weeks.

MR. STOLL: We are well aware of the en
banc case and the six questions that were asked
and we will be formulating some sort of amicus and
hopefully we'll be able to put something forward
with respect to those issues to the court itself
and we'll be sharing it.

MR. COLARULLI: It is interesting the
one issue I raised that wasn't addressed in
legislation, it's good that the court is
continuing to look at these issues and it will
continue to have an effect on them.

I think I'm pretty much done with my
slide set. These are the three buckets as I think

about this again trying to be more organizational
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than marketing but there's some of both. The
quality bucket, improvements to inter partes,
establishing a brand new postgrant opposition
system, certainly encouraging third-party
submissions of prior art are helpful. And the
third bucket is really addressing the costs and
some of the subjective elements of litigation.
This is a laundry list of issues. Again
I'm not going to go through all of these, but I'm
happy to talk about any particular issue. I
wanted to get more to the status currently of
where the manager's amendment is. I generally do
two groups. This is some of the larger themes and
then some of the other provisions that were added
into the bill. I think the three that I talked
about a lot are first to file damages and the
postgrant opposition system. In recent months
it's been postgrant opposition, making sure that
the right balances are there, making sure that
there weren't opportunities for harassment and
abuse of these particular reinvented and new

proceedings. I think first to file for reasons
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that we've already talked about has been one that
there's been considerable discussion about the
effects. Damages has been the traditional issue
but compromise at least in the Senate that was
brokered when the bill was reported out last April
was maintained and is maintained in the current
manager's amendment that we've seen that would
accompany the bill to the floor and then certainly
postgrant, inter partes and threshold and the
estoppel effect.

The process now is that Senate staff and

House staff have been working together over the

last few months considerably in an attempt to see
eye to eye on all the provisions. The House
raised a number of concerns and Senate staff were
looking to see what changes they could make to
respond to those while keeping the balance and the
compromise that they believe they have achieved.

A manager's amendment would include some of those
and a manager's amendment accompany the bill to
the floor when the bill is scheduled for Senate

discussion, and as I referred to, that could be in
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the couple of weeks. Senate staff are working
hard to try to do that. Even in this past week
the Senate staff have done what they call hot line
the bill through the Democratic side and the
Republican side to vet out any additional
concerns, any additional amendments that might be
considered on the floor when the bill comes to the
floor when it is scheduled for floor time. There
are a few and those are still circulating and
those are still actually becoming public even as
of today. So we're trying to keep track of those
and provide technical assistance on those as we
can.

That's the substance of patent law
reform. Damon, if you want me to stop and have
more discussion, I wanted to very quickly show the
list of other legislation that we're looking at
beyond patent reform. The IP field is a very
active field. Then I could talk about the
vehicles for funding as well, but I don't want to
delay the agenda too much.

MR. MATTEO: I very much appreciate the
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whirlwind tour as it were. Some of us may have
created a bit more of the whirlwind than we had
anticipated. But if there are no questions from

the floor, we're scheduled for a break. So why

don't we just break for 10 minutes and reconvene
at about 25 after?
(Recess)

MR. MATTEO: Welcome back everybody.
I'd like to restart the conversations now with a
look toward international efforts and an ongoing
status from Bruce Kisliuk who will be giving us an
update on IP5, among other foundation projects.
Thank you.

MR. KISLIUK: Thank you, Damon. For
those of you who don't know me, my name is Bruce
Kisliuk. I'm one of the Assistant Deputy
Commissioners for Patent Operations. We have a
pretty robust team that works on international
efforts. 1In the past it has been mostly led by
External Affairs with Patent people components.
Our recent focus is to bring Patent operations

more into the integration of some of these
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international particularly in the work- sharing
efforts. So we have a pretty robust team of
Patents people on the operations side and I'm
going to try to touch mostly on the updates on how
we're trying to integrate some of these
work-sharing efforts into our operations.

This is an overview of the key topics.
I'm going to touch briefly on them hoping that
most people understand the programs and focus more
on the actual updates. The Patent Prosecution
Highway of PPH program is one that was started
about 3-1/2 years ago internationally and has been
growing rapidly. We have major efforts to expand
that and I'll touch on those. The share-type
initiatives are a type of work-sharing. PPH is a
subcomponent because it's focused on allowance in
a first office and applicant initiated at the
point of getting that allowable subject matter.
Share-type initiatives are more generic where it's
just the results of the first office, it could be
a rejection, so there are some more complexities

to that and we are starting some pilots and I'll
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touch on some of those pilots and some of those
efforts as well. Of course, there's PCT and we
have expanded the PPH into PCT which is a pretty
big initiative and I'll talk to that. We have our
IP5 foundation projects and the foundation
projects are really means to increase the trust
and confidence in the work-sharing between the
offices and it's a combination of accessibility of
and awareness to the results. There is
understanding the results, things we're focusing
on sharing. And commonality of some of the
standards. That's really where our IP5 efforts
are. Then we have a number of other kind of
sidetrack collaboration efforts. We have examiner
exchanges and collaborative examination efforts,
again in the pilot phase all working toward
learning what are the best ways to share results
and what are the benefits of those.

Just quickly touching on PPH. Again,
the distinction on PPH as a subset of more generic
work-sharing is that the key points of PPH is that

there is an indication of or determination of
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allowable subject matter in certain claims in the
office of first filing. Entry into PPH is
initiated by the applicant when they get that
allowability into the second office. So it's
applicant initiated and it's focused on allowance.
Here roughly are some of the qualifiers.
It's Paris Treaty, the regular 119s, there's PCT
bridge. We've expanded them into what we call
nonbinding work products including the expanded
European search report and again PCT. On the PCT
we launched that recently in the trilateral mode,
so it's a PCT PPA so that you get a positive
opinion in the international or Chapter 1 phase
and then that is picked up in the office of second
filing and the equivalent of that would be the 371
national phrase. We're doing trilateral and we
have just announced we're also going to be adding
Korea to that. About a third or 30 percent of our
PCT filings are coming through Korea so that will
expand the PPH and the PCT side pretty largely.
MR. MILLER: Can I ask you a question?

MR. KISLIUK: Sure. Yes.
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MR. MILLER: I love the program so
that's my preface. One of the concerns I have is
there's not equity when you move back and forth.
So let's say the Japanese patent office for
example will allow a case that comes to the U.S.,
90-some percent of those get allowed pretty

quickly under PPH. When you go the other way, the

U.S. Allows and we move to Japan, it's a much
lower allowance rate. Is the office looking into
that in how we can standardize those procedures so
that American inventors are not disadvantaged by
filing first in America and having a low allowance
rate in the PPH in foreign jurisdictions?

MR. KISLIUK: Yes. That's a good
question and we are. There are efforts are on a
more plurilateral basis of all the participating
PPH countries to start getting more engaged in
some commonality of practice and I actually have a
slide that has some bullets on that. So, yes,
that's a good one.

This is just the rundown of the

countries that we have PPH exchange with. There
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are 10, and then the bottom two bullets, one of
the trilateral PPH that was added recently in
January and we don't even have the Korea added to
that yet, and then we're also in discussions with
Rospatent which is the Russian patent office to
add them to PPH as well.

This is some of the data. Again this is
kind of a busy slide. I don't like this one as
much. This just shows the date that we started
some of the pilots. Some are actually full and
not actually in the pilot phase and some of the
numbers, but I like the next slide better in terms
of numbers. This is data that is I believe posted
on the JPO website. What it is, and it is a
little busy, but it's the full picture of PPH
activity internationally. If you look at the
USPTO which is the second column from the left,
when we're the office of second filing, this data
is I believe through January of this year, about
2,500, and you see the countries that it's coming
from. You can see that most of our PPH activity

is coming out of JPO and those are the 10. There
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are 10 boxes of the countries that we have
exchanges with. So you can see that at least the
USPTO and JPO are kind of leading the activity in
most of that and growing.

Here's the slide that I will talk about
the growing. The program has been in effect since
about midyear of 2006 so it's been about 3-1/2
years of PPH activity and we have added pilots on
and off, but as you can see, and this graph is in
I think 2-month increments, so this is about 3-1/2
years worth and you can see the pretty steep
incline and getting steeper. Of course, as we
expand PCT PPH, as we add more countries it gets
higher. And I think as we've heard we had a
roundtable not very long ago on work-sharing and
we've heard from others that now that they know
it's there, some of the applications that they
have are originally in the system, had they known
they would have crafted and prosecuted a little
bit differently to enter. So we expect this to
accelerate pretty rapidly. Under Secretary Kappos

has targeted us with trying to reach the
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cumulative 4,000 mark by the end of this year,
8,000 by the end of next year and 16,000 by the
year after. So we are on what I would say a
marketing campaign on behalf of applicants across
the world to use a system that we think is working
very well and I'll get to some of the statistical
benefits that we're seeing at least in the USPTO.

Here's just a breakout, again
statistics, of where they're lying in the
different technology centers. So 1,600 and 1,700
are chemicals, the 21, 24, 26 and 28 the
electricals and then mechanicals. The 26, the
communication area, there's a lot of activity and
again you can see by the color coding again JPO is
the major activity that we're seeing and then
Korea is the yellow. So in 2,600 in their
communications area, a lot of activity coming out
of the Asian countries.

Here are the statistics that if you're
an applicant and a user you should be very, very
interested in a program like this. When the U.S.

is the office of second filing meaning that
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there's been an indication of allowable subject
matter in the office of first filing and you
petition and enter this process, the allowance
rate is roughly 93 percent. That's about double
what our non-PPH allowance rate is. Actions per
disposal are down and again that is the way we
look at it is prosecution costs on an applicant's
side, less actions, less prosecution costs.
Significantly for examination and examiners is
about 20 percent reduction in number of claims and
the reason is that one of the requirements is
there has to be claim correspondence between the
claims that are indicated as allowable in the
first office. So what we typically see is an
amendment coming in in the U.S. case which
actually reduces the claims to those allowable
claims. And again because of the actions per
disposal decrease we're also generally observing a
pendency reduction in those cases as well.

Like I said, one of the things we are
trying to do is set some targets and publicize

this more. We think it's a great program. TWe
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think that we can have wider use and we're seeing
growth and we want to keep encouraging that
growth. So we do have some internal numerical
targets. We have expanded again aligning PCT with
the PPH is what we have done already. We've
started that on the trilateral. We have just
announced adding Korea. I don't believe we have
an exact implementation date for Korea yet but I'm
hoping within a couple of months we'll be doing
the Korea ones. I believe there's a press release
on the agreement to do so, but I don't believe we
have a start date on that. Then similarly to the
question that Steve asked, we do have some
plurilateral PCT cooperative efforts and we're
trying to streamline procedures and get a little
bit more consistent practices across different
countries because right now it is a series of
collaborative bilateral agreements. Share or at
least the concept of share again is broader than
PPH.

MR. MATTEO: Excuse me, Bruce.

MR. KISLIUK: I'm sorry. Yes.
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MR. MATTEO: 1If I can just interrupt for

a second.

MR. KISLIUK: Yes.

MR. MATTEO: On PPH I see the
statistics. I see them ramping up. These are

sheer numbers of instances. What would be
interesting to understand is if and to what extent
you've done any work that would indicate savings
of human capital resources or other resources.
What is the net benefit of all this activity?

MR. KISLIUK: That's a good question.
It depends on what your perspective of net benefit
is. When I think of examination, I look at the
statistic. These statistics jump out at me as
efficiency of examination, particularly the
actions per disposal statistic. So the less
office actions on our end, that's also an
efficiency gain.

MR. MATTEO: I understand the 1.7 versus
the 2.7. What I can't do is I can't conjure up
what that means in terms of human hours saved or

dollars saved. How would you characterize the
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efficiencies? That's an interesting disparity in
numbers but I don't have any tangible sense of how
to connect with it.

MR. KISLIUK: That's a good question.
It is kind of hard to quantify. You can ballpark
what an action per disposal really means. An
amendment in average it's roughly about probably 7
or 8 months between the applicant's response times
so we're probably saving roughly for every office
action we save on our end probably about 7 or 8
months roughly in prosecution time at least.
Another way, and again it's hard to quantify it,
but examiners have a goal so trying to figure out
if they can move a quicker, do they pick up
another case, anecdotally the information is they
probably would because there are an incentives for
them to do more. There are award programs for
them to do more. So we're hoping that in a mix of
a lot of other initiatives that we have that we've
built the right incentives that if we can advance
prosecution, it's kind of the heart of all of our

compact prosecution initiatives. If you can
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complete prosecution quicker with one case, you
will be picking up another case.

MR. MATTEO: Intuitively I understand
what you're saying. I started with a specifically
targeted question. Now I'm going to retreat and
ask a more fundamental question. When I asked
about net benefit you used words like probably and
about and we're thinking and hoping. I guess for
me now the antecedent question is when you
embarked upon this and as you monitor it and
hopefully course correct, what are the metrics and
measures for benefit and the rationale that are
driving this other than these sort of broad
intuitively they feel right.

MR. KISLIUK: I think, Damon, the safest
thing is all the things that we measure today to
know whether we've achieving the goals that we've
set. So they are pendency and productivity. We
look closely at actions per disposal particularly
with all our compact prosecution initiatives. We
have a number and I don't know if it's going to

get to you today, but in our QIR data we have a
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lot of internal data that we look at actions per
disposal in a very fine minutia number of section
action nonfinals, things like that. That data as
it improves, we've also done a lot of other
things. What's hard to measure is the systemic
impact because we have so many things we're
changing and trying to improve.

MR. MATTEO: I understand how these
things are interrelated. I think what I'm asking
is more sort of a management 101 question. What
is this effort costing us and what kind of a
benefit tangibly and intangibly do we think that
we're getting from it? I don't want to deep end
on that but it feels like a fundamental kind of a
question that we should have an answer to. I
didn't mean to belabor it, but I would very much
like to circle back to that at some point.
Esther?

MS. KEPPLINGER: I have one question.
Of course particularly coming from Japan the
claims are going to be fewer and narrower and so

that's one of the reasons I think probably for the
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disparity in allowance rate. But additionally,
what I have heard is that this is a program that
could be used to get a narrower patent fast but
there would likely be a follow-on continuation for
the broader concept. So in totality I just wonder
what the impact -- so we get one of them done fast
but we'll get a second case that follows on.

MR. MATTEO: That's exactly to the point
of what I was asking. Again I get the impression

you don't have those stats.

MR. KISLIUK: I don't have those
statistics.

MR. MATTEO: I would be very interesting
to circle back to that. My apologies. We do have
a bit of a time crunch with this presentation so I
apologize for the questions.

MR. KISLIUK: Going back to touching on
generally the share concept. Beyond the PPH which
again is narrowly focused on the allowance and
applicant initiated, we're trying to find efforts
in which is can be office initiated meaning it's

the timing of the filings that trigger it and
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where we can use the first office action and/or
first search, share that aspect. So that's kind
of the fundamental thing about share, and we're
doing a number of things. One of them that we're
doing is a pilot with Korea where we have 326
cross-filed applications. They're in two specific
technology areas that are narrowed and what we're
doing is we're waiting for the first office to do
a search and sharing those searches before they
move forward, so that's a small part. We don't
have the results yet. We have some people in the
room that have worked on that specific pilot so if
there are specific questions they can answer that.
But my understanding is it's going pretty well.
We think it's a good pilot. We think we're going
to learn a lot about both the timing and
understanding.

MS. KEPPLINGER: My question with
respect to share since I see here it's not a
voluntary program, one of the issues that came up
in the roundtable on work-sharing was the question

of patent adjustment for those people where you're
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waiting for an action from the office of first
filing, the case that's sitting here is
potentially earning patent term and how you're
going to handle that.

MR. KISLIUK: That's looking into the
future. At this point these cases the delay is
probably minimal. Correct?

MR. CABECA: For the purposes of the
pilot, we tried to dictate -- pretty much on track
with the current pendency, so we weren't really
pulling cases out of turn and making cases wait
for an inordinate period of time to really have an
impact because we didn't want the patent --

MR. KISLIUK: Thank you, Jon. Another
program that we are just about to start is one
with the U.K. Again this is probably going to be
a little bit more robust than the Korea pilot.
Again it's going to be focused on how do we use
their first actions which are most of the time a
search because they do separate their search and
examination and it's really we're just starting

those meetings. We have a meeting next week with
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the U.K. Officials. Again for these types of
pilots right now, I don't believe we are looking
at necessarily delaying as an office of second.
What we're really looking at is what is the timing
and really digging into the details. What is the
timing today because there is a delay when you're
second office anyway. What is the timing? How
many can we do without moving any out of turn
today? And those are the numbers and data we're
trying to exchange. And then if we can move some
up quicker as a first office, how many that would
be. That's what we're really looking at right
now.

What's interesting and a little bit
challenging right now with these types of ones
that are on PPH, remember PPH is applicant
initiated so we know right away which one to grab,
when it's an office initiated, the exchange of
information becomes critical as well as things
that have been published, what can be released.
There's a lot of information and hurdles we need

to get over and that's why we need to work through



10

11

12

13

14

15

16

17

18

19

20

21

22

the logistics with them. We believe there's a
good percent that we can probably exchange
information, share results that we don't have to
take out of turn at all and we're hoping that
that's the result. So we'll find much more as we
ramp up our efforts with the U.K.

MR. MATTEO: Bruce, just a logistical
note.

MR. KISLIUK: Yes, Damon.

MR. MATTEO: If we can wrap up in about
5 minutes.

MR. KISLIUK: Okay.

MR. MATTEO: I do actually have one
question from the public since I've already
interrupted you which follows on the heels of
Esther's very good question. That is how many of
the issued PPH cases have continuations filed, if
you have a percentage or raw number.

MR. KISLIUK: I don't have a number, but
I believe, and I know Mark Powell -- the last time
we checked I don't believe that there was a

significant high number.
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MR. POWELL: There have not been a
significant number of continuations.
MR. MATTEO: If you would please come to

the table. No one can hear you myself included.

MR. POWELL: Thank you, Mark. I don't
have the specific numbers with me. There has not
been a significant increase. One thing to note
though particularly with the JPO cross-filings
which is our largest cross-filer and also our
largest PPH participant or collaborator, in
general for every JPO first filing or rather
cross-filing here, there is one other continuation
anyway and that historically has been a fact. For
example, i1if you look at our gross filings from
Japan versus our original first filings from
Japan, 1it's been double for decades. We have not
done a specific study of what exact percentage of
the PPH cases which have been allowed have had
subsequent continuations, but that data would be
easy to put together in a short time and we can
get that back to you.

One other thing if I have a second. As
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far as the benefits to the office for PPH, I think
it would be interesting to also collaborate with
some of our user groups to see what the benefits
to applicants have been in PPH because there
clearly must be significant savings from the
attorney standpoint with less actions and so on.
So I think that's something we're going to be
looking into in the future.

MR. MATTEO: That's good news.

MR. KISLIUK: In an effort to kind of
stay on time, the next big point I probably want
to address is probably the IP5 foundation projects
and I'm going to jump through some of these other
things. I already talked about PCT, PPH and the
foundation projects. I'm not going to get into
the details of what they are. I will want to
address the fact that at a recent IP5 heads
meeting in April, the USPTO had made a suggestion
to try to accelerate a number of those projects.
They're on a pretty long timeline. And while our
specific acceleration plan wasn't accepted as we

suggested, there was an agreement to look at and
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consider exploring ways to accelerate, keeping an
eye on the resources necessary to do that. So
again we're looking at ways to enhance and speed
up the acceleration projects, I mean the IP5
projects as a foundation for building toward
work-sharing. So the further and faster we can
move on those fronts, some of these other efforts
about being consistent and standardized we'll make
a lot of progress on. And that's probably the key
things for now. I'll just talk on some other
things, some general staff exchanges and those I
can talk about at another time.

MR. MATTEO: Thank you very much, Bruce.
Are there any questions from the floor? Thank you
very much.

Next up on the agenda is Peggy Focarino,
Deputy Commissioner for Patents, and she'll be
walking us through an operations update. Peggy?

MS. FOCARINO: I think at the last
meeting we had I introduced the concept of a
dashboard and I realize you still haven't seen it

on our intranet yet so we're trying to work
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internally to determine what pieces of data that
we want to show you and that we've heard from you
that you'd like to see on a regular basis. So
I'1ll just walk through some of the stats for you.

What you're seeing here is a monthly
look at various areas including some of the
big-ticket items like the number of filings and
RCE filings. So you can see in the yellow
highlighted portion you're getting the quarterly
look at this data. We think it will help you see
what the trends are over a period of time and
these are things that we're keeping a really close
look at also, and some of the changes that we've
made in the count system also we've heard concerns
that there could be some unintended consequences
in areas like the movement of RCEs and how quickly
we're acting on them. So some of that you'll see
in here.

Some of the things that are noteworthy
that I'm going to get into that in more detail,
and just stop me if you have any questions on any

of the data on this, but there are two slides so
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I'll show you this one and then the other part of
the dashboard. We've giving you a look at the
inventory as well as pendency. In green there you
can see our green tech petitions data and I think
it was mentioned that we're contemplating, I've
been talking with Robert Budens, on expanding the
petitions to all classes of invention but keeping
that 3,000 case limit because currently we aren't
at the volume that we said we would stop at which
is 3,000 cases. Most of the denials of these
petitions are for the reason that the application
is not in the designated class so we hope that by
expanding that we'll be able to take in a lot more
of these petitions.

I gave you the sheer staffing number up
there but I'll show you a little bit about the
trend in our attrition rate and the backlog and
design filings also and then the amendment
processing time which I'm going to give you a
little closer look. So here's the actions per
disposal just to show you the trend over the last

several years, about 9 years worth of data, and
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you can see it's varied a bit, but certainly for a
period of time from about 2005 to sometime in
2008, early 2009, we were at a pretty high level.
Some of that I guess one could say there's a lot
of things that go into actions per disposal, but
we were on a massive hiring effort and our new
hires typically don't dispose of applications
right from the beginning but certainly we've
discussed this before that perhaps some of the
quality initiatives that we had in place impacted
this also. Esther?

MS. KEPPLINGER: Just one comment. In
the past the actions per disposal were not
affected by the hires, and in other years, 1998
and 1999, there was a greater percentage of people
that were hired and there was no impact on actions
per disposal.

MS. FOCARINO: I think the good news 1is
that actions per disposal are down and so that's
one of the things that you see on the dashboard
that we're tracking monthly and you can get a

pretty good look at that and how that's doing.
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RCE filings. What we're seeing right
now is kind of a leveling off in the RCE filings

and we hope that that leveling off as the next

trend will be sort of a downward trend in the
volume of filings. We've put a lot of initiatives
in place to hopefully stem the tide of the filings
and encourage our examiners to dispose of
applications in the first original filing if it's
appropriate. As you know, in the count system
changes there are some disincentives I think both
internally and externally. The internal change
was to reduce the credit for these types of
filings for examiners and now the RCEs are placed
on the special new case docket rather than an
examiner's amended docket. But as you can see, on
the dashboard the time that an examiner is taking
to pick up these cases has not really varied much
from a little over 2 months so that's staying
pretty steady.

MR. MATTEO: Peggy, can I just rewind
you one slide to actions per disposal? In 10/09

you have a drop of what's on the order of 20
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percent. To what does that correlate?

MS. FOCARINO: That's the end of the
fiscal year, I guess the beginning. There's a lot
of cleanup that goes on at the end of the fiscal
year in terms of an examiner's docket so they're
typically making a big push to dispose of
applications. There's a lot of interviews going
on and things like that. 1It's cyclical.

MR. MATTEO: So this is a pattern you
see anyway?

MS. FOCARINO: Typically, yes, we do.

MR. MATTEO: Thank you.

MS. FOCARINO: Another thing that we're
looking at closely is our amendment processing
time and as our technical support staff has
diminished in size and we as an examining corps
have grown, obviously we've had some challenges
with our processing times. So we've been focused
on being more efficient in that area and some of
the tasks that our technical support staff have
been doing have been automated so we've been able

to drive the timeframe down. Actually right now
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we're at about 22 to 23 days to process an
amendment. We were in the summer up to a high of
the high 40s in terms of number of days. So it's
coming down again so hopefully we are in more of a
steady state. We hope to drive that down even
further. Do you have a question, Marc?

MR. ADLER: Yes. I'm looking at the
data and listening to what you said and I'm having
a little disconnect. It looks like it's going up
and you're saying it's going --

MS. FOCARINO: Currently, and you don't
see it on that slide, but right now and almost
toward the end of April we're at about 22 to 23
days so the slide ends before that. But yes in
the summer you can see there was a spike. 1In
August and September of 2009 we were pretty high
in that area.

MS. TOOHEY: Also in February the
government was closed for a week.

MS. FOCARINO: Yes. We were having to
recover from 4 days of a government shutdown which

you'll probably see the curve going back up. It
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89
doesn't go out far enough to what I mentioned, the
22- to 23-day rate that we're seeing right now.

MR. ADLER: That's all.

MS. FOCARINO: But it's something that I
think we mentioned the last time, I mentioned the
last time, and I know we've gotten some feedback
from our applicants that we were taking a long
time to enter amendments. So it's trending in the
right direction.

SPEAKER: May I ask, Peggy, on that
because I don't understand the data? March was 29
and you're saying it's 22 for April? What would
account for that big of a switch in just one
month?

MS. FOCARINO: 1I'll let Gary Jones if he
wants to give you the details. Gary is in charge
of our tech support operations and has been
focused on this. He spends a good part of his
time tracking this.

MR. JONES: We redistributed the
workload in a way to truly work first in, first

out for all document entry and we have had full
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overtime plus. We've been allowing our tech
support staff to work up to 40 hours overtime. So
we're steadily chipping away at the documents and
getting them entered. We've been making about a
2- to 3-day reduction per pay period and, yes, we
did get a setback by having the office closed for
4 days, but I must say that the LIEs who are
hoteling worked through that snowstorm so we did
get some work done.

MS. FOCARINO: And we have about 100
LIEs or 80- something hoteling?

MR. JONES: We have about 130 hoteling
now and by the end of the fiscal year we'll be
adding another 100 and that's most of our LIE
support staff. We have about 240 total.

MS. FOCARINO: That's a great point that
during the closure we were able to continue to
process work because we now have a significant
number of our technical support staff that work
from home full-time.

SPEAKER: Is the redistribution all in

April? Is that how you're counting, going from 29
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to 23 in 1 month or is it all overtime?

MR. JONES: I would say it's mostly due
to overtime. The redistributing of the work
allows us to be more consistent to where all the
tech centers are processing work that's about 3 to
4 weeks old, whereas before some tech centers were
building up a backlog and some were chewing them
off faster so there was a big discrepancy in the
amendment times.

MS. FOCARINO: That's a good point. We
had some wide swings in the days depending on what
technology center you were in, so now we've
leveled that out which is good.

Marc you touched on this morning or
earlier this morning in terms of the attrition
rate. This is a 12-month average, but currently
we're less than 5 percent attrition rate. And the
dashboard data shows you the exact numbers, but
obviously we have a very low attrition rate now
and we are mindful of what you mentioned in terms
of the rate going up as the economy goes up.

MR. MATTEO: What have the exit
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interviews revealed from those exiting?

MS. FOCARINO: The exit interviews, last
year the majority of people that responded said
the number one reason that they left was because

of the nature of the job, and for the first time

this year that reason was no longer the number one
reason, it was for other reasons, personal
reasons, people moved away with their families or
they continued their education. The nature of the
job has now moved down to second place in terms of
the number one reason so it's good.

MR. MATTEO: Robert, you had a question?

MR. ADLER: It's very good that it's
gone down. I'm still concerned that it's still
too high. There's a lot of churn in any
organization when it loses 5 percent of its
workforce. So I think we need to look at the exit
interviews even more carefully and try to dig into
that a little bit to understand what the issues
are and try to resolve some of those.

MS. FOCARINO: That's a good point you

raise. I'm not sure what a healthy attrition rate
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is for a business like what we have with highly
skilled technical people. I can guarantee you
that the group directors are focused. They know
exactly how many people they're attritting every
month and the reason why and they are very
proactive when someone is even giving hints that
they may be thinking about leaving. If it's
someone that we want to keep we're really making a
lot of effort and putting a lot of focus on trying
to find out why they would like to leave and why
perhaps we could convince them that maybe they can

stay. So we're very focused on it. I'm sure some

typically it's some people just aren't cut out for
the job.

MR. FOREMAN: Peggy, I know we've talked
about attrition in almost every PPAC meeting that
we have. Is there any effort underway to
benchmark against either other offices to see on
an international scale what sort of attrition
they're experiencing and also in the real world,
companies that do have highly technical employees,

what kind of attrition they're experiencing. Then
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to follow that up, if there is a trend here where
the Patent Office is much higher than others,
working with best practices in the HR field to
figure out what can done to address it and why is
it that it's higher here than we're experiencing
either on an international or in similar
industries.

MS. FOCARINO: We have done a lot of
benchmarking, OHR has a lot of data on not only
within the federal government where you have
technical skills that are necessary but also in
the general population in terms of private
industry that have skilled people and our
attrition rate is quite a bit lower.

MR. BORSON: Peggy, what's the overall
budgetary impact of attrition? There's the cost
of rehiring and retaining?

MS. FOCARINO: Right. I know there have
been various numbers thrown around for how much it
costs every time you lose someone to bring a
lower-graded newer employee on board and by the

time they get up to speed to be able to produce
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the same amount of work, obviously there's a cost
to that, but there is a point in time where you
break even if you have someone that's here that
really isn't a good fit for the job and they're
not putting out the level of work that we need
them to. So obviously there's a cost anytime you
lose an employee. There's a significant amount of
training that goes into them.

MR. BORSON: I understand that. The
question is can we provide a metric to that? We
talked about the budget and then the differences
between projected income and actual revenues and
all of that, it would help us I think if we could
quantify the actual cost to the office.

MS. FOCARINO: You're talking in terms
of if an examiner traded the work that they would
have otherwise done and the fees that that work
would have generated, what's that loss?

MR. BORSON: That's part of it, but also
what is the additional cost of training somebody
else to get them up to speed? What's the net

loss?
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MS. FOCARINO: We have data like that.
Obviously we have a lot of assumptions built in,
but we could provide you with that data.

MS. KEPPLINGER: One thing, I'll echo
what Peggy said, I know we had looked at some of
the statistics before when I was in the Patent
Office, in particular getting some of the
increases in pay. In the engineering sector which
is what the Patent Office models itself after, the
attrition rate is much higher than the rate that
you're seeing here. This is gquite an improvement
and it's a good first step. I think when you
compare to the other offices, the JPO and the EPO,
theirs is lower, but I think there are a lot of
things that factor into that. One, their pay is
higher. And two, one of the things that I think
is a significant part of it is that in Europe and
Japan federal employment is seen as a very
sought-after position and unfortunately in this
country we bash federal employees and I really
think that that factors into people's choice of

work. So one of the things that I think as a
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society we could do is try to change that image.

MR. MATTEO: That's actually very true.
Very true. Last question, Robert?

MR. BUDENS: I have two questions,
Peggy. One, these attrition numbers are using
fewer transfers and retirees. Historically, when
we've reported out attrition statistics we've
included transfers and retirees. One question I
would have is what's been the trend in the
transfers and retirees? For example, right now I
suspect we don't have as many transfers because we
haven't been hiring supervisors. Transfers would
be they left the examining corps and went into a
management position, so they're still in the
agency but they're not examining anymore. So the
first question would be how would that affect
these numbers and are they still relative in time
to historical statistics? 1I'll let you answer
that one.

MS. FOCARINO: What is the exact number?
Is it 5-point-something, Dave? They track the

same. I believe that we've experienced fewer
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retirements in the last year. Part of that is
also because of the economy and people's
retirement investment portfolio. And part of it
has to do with our hoteling program that examiners
that would otherwise retire have the ability to
work from home and they're staying longer. But
delta is not much different from historical
levels.

MR. BUDENS: My second question went to
the exit interviews because the nature of the job
is a rollup question and it's broken down further
in the exit interviews. Do you have any
statistics as to the various reason that we use in
the rollup to the nature of the job like
production requirements? Do you have any feel of
what the number one subheading was under nature of
the job for people leaving the office?

MS. FOCARINO: I'm not sure what that
is, but I certainly can get that data. You're
right. There are a number of factors that go into

that answer.

MR. ADLER: I don't want to dive too
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deep here. There's a difference attrition and
performance management and sometimes you want to
get rid of people who aren't performing well and
that's a positive thing, but it's good for the
organization and morale if you weed out the people
who are the worst performers. So it would be good
to match the people who are leaving with their
performa