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PATENT TRIAL AND APPEAL BOARD  
 

STANDARD OPERATING PROCEDURE 2 (REVISION 11)1 
 

DESIGNATION OR DE-DESIGNATION OF DECISIONS AS 
PRECEDENTIAL OR INFORMATIVE 

 

This Standard Operating Procedure (SOP) addresses the review procedure 
for designating Patent Trial and Appeal Board (Board or PTAB) decisions as 
precedential or informative authority for the Board. The review procedure 
includes a process by which an Advisory Committee and PTAB Executive 
Management evaluate decisions nominated for precedential or informative 
designation. As part of this process, PTAB Executive Management will, absent 
exceptional circumstances, solicit and evaluate comments from all members of 
the Board to determine whether to recommend a nominated decision for 
designation as precedential or informative. 

This SOP also includes the process for de-designating previously designated 
precedential or informative decisions. 

No decision will be designated or de-designated as precedential or 
informative without the approval of the Director. This SOP does not limit the 
authority of the Director to designate or de-designate decisions as precedential or 
informative. Nor does this SOP limit the Director’s authority to issue, at any time 
and in any manner, policy directives that are binding on any and all USPTO 
employees, including Board judges, such as policy directives concerning the 
interpretation and implementation of statutory provisions. See, e.g., 35 U.S.C. 
§3(a)(2)(A); see also, e.g., 35 U.S.C. §§ 3(a)(1), 2(b)(2)(A), 316(a), 326(a). 

This SOP sets forth internal processes and procedures for the administration 
of PTAB.  It does not create any legally-enforceable rights. The actions described 
in this SOP are part of the USPTO’s deliberative process. 

I.  PURPOSE 

The Under Secretary of Commerce for Intellectual Property and Director of 
the United States Patent and Trademark Office (Director), who is a statutory 
member of the Board (35 U.S.C. § 6(a)), is “responsible for providing policy 

                                              
1 Published July 24, 2023. 
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direction and management supervision for the Office” (35 U.S.C. § 3(b)(2)(A)), 
which has authority to “govern the conduct of proceedings in the Office” 
(35 U.S.C. § 2(b)(2)(A)). The Director has an interest in establishing binding 
authority for fair and efficient Board proceedings, and for ensuring consistent 
decisions within and across Board jurisdictions, including appeals from adverse 
patent examiner decisions, appeals from reexamination proceedings, derivation 
proceedings, and inter partes review and post-grant review proceedings.  
35 U.S.C. § 6(b). 

A. Publication of Decisions 

The Administrative Procedure Act requires that “[e]ach agency shall make 
available to the public . . . final opinions, including concurring and dissenting 
opinions, as well as orders, made in the adjudication of cases.” 5 U.S.C. 
§ 552(a)(2)(A). Since August 1997, Board decisions have been made available to 
the public through the electronic posting of most2 final Board decisions (http://e-
foia.uspto.gov/Foia/PTABReadingRoom.jsp; https://ptab.uspto.gov). A decision, 
as used in this SOP, refers to any Board decision, opinion, or order, or the 
rehearing decision of any Board decision, opinion, or order. 

The Board enters thousands of decisions every year. Every decision is, by 
default, a routine decision. A routine decision is binding in the case in which it is 
made, even if it is not designated as precedential or informative, but it is not 
otherwise binding authority. This SOP provides a mechanism for highlighting 
certain Board decisions by designating them as precedential or informative. 

B. Designation of Decisions as Precedential or Informative 

This SOP set forth procedures for designating decisions as precedential or 
informative.  These procedures are the typical procedures the Board and Office 
use to establish binding authority or set forth Board norms, but these procedures 
do not limit the Director’s authority to issue, at any time and in any manner, 
policy directives, including issuing precedential decisions and guidance 
memorandums. These policy directives are binding on any and all USPTO 
employees, including Board judges, and may include directives concerning the 
interpretation and implementation of statutory provisions. See, e.g., 35 U.S.C. 

                                              
2 Electronic publication of most decisions depends on whether the underlying 
application is entitled to confidentiality. 35 U.S.C. § 122. Since November 2000, 
only a relatively small number of decisions remain confidential. 

http://e-foia.uspto.gov/Foia/PTABReadingRoom.jsp
http://e-foia.uspto.gov/Foia/PTABReadingRoom.jsp
https://ptab.uspto.gov/
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§3(a)(2)(A); see also, e.g., 35 U.S.C. §§ 3(a)(1), 2(b)(2)(A), 316(a), 326(a). 

A precedential decision establishes binding authority concerning major 
policy or procedural issues, or other issues of exceptional importance, including 
constitutional questions, important issues regarding statutes, rules, and 
regulations, important issues regarding case law, or issues of broad applicability 
to the Board. 

An informative decision provides Board norms on recurring issues, 
guidance on issues of first impression to the Board, guidance on Board rules and 
practices, and guidance on issues that may develop through analysis of recurring 
issues in many cases. 

No case will be designated precedential or informative without the approval 
of the Director.  

C. Procedures for De-designation 

This SOP also provides a procedure for de-designating decisions previously 
designated as precedential or informative when they should no longer be 
designated as such, for example, because they have been rendered obsolete by 
subsequent binding authority, are inconsistent with current policy, or are no longer 
relevant to Board jurisprudence. No decision will be de-designated without the 
approval of the Director. 

II. DESIGNATING AN ISSUED DECISION AS PRECEDENTIAL OR 
INFORMATIVE 

Every Board decision is a routine decision unless it is designated as 
precedential or informative. A routine decision is binding in the case in which it 
is made, even if it is not designated as precedential or informative, but is not 
otherwise binding authority. The sections below set forth a procedure for 
nomination, review, and designation of issued decisions as precedential or 
informative. 

A. Nominating Process for Precedential or Informative Designation 

Any person, including, for example, Board members and other USPTO 
employees, as well as members of the public, may nominate a routine decision of 
the Board for designation as precedential or informative. An informative decision 
may similarly be nominated for precedential designation. 
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Nominations for precedential or informative designation must set forth with 
particularity the reasons for the requested designation, and must also identify any 
other Board decisions of which the person nominating is aware that may conflict 
with the nominated decision. Nominations should be submitted by email to 
PTAB_Decision_Nomination@uspto.gov.  

Nominated decisions may be considered for precedential designation to 
establish binding Board authority concerning major policy or procedural issues, or 
other issues of exceptional importance in the limited situations where it is 
appropriate to create such binding authority through adjudication before the 
Board.  For example, such issues may include constitutional questions; important 
issues regarding statutes, rules, and regulations; important issues regarding 
binding or precedential case law; or issues of broad applicability to the Board. 
The precedential designation may also be used to resolve conflicts between Board 
decisions and to promote certainty and consistency among Board decisions. 

Nominated decisions may be considered for informative designation for 
reasons including, for example: (1) providing Board norms on recurring issues; 
(2) providing non-binding guidance on issues of first impression to the Board; (3) 
providing non-binding guidance on Board rules and practices; and (4) providing 
non-binding guidance on issues that may develop through analysis of recurring 
issues in many cases.  

 
B. Recommendations for Precedential or Informative Designation 

1. Advisory Committee 

An Advisory Committee will review the nominated decisions. The Advisory 
Committee has at least 11 members and includes representatives from various 
USPTO business units who serve at the discretion of the Director. The Advisory 
Committee typically comprises members from the following business units of the 
USPTO: 

• Office of the Under Secretary (not including the Director or Deputy 
Director) 

• Patent Trial Appeal Board (not including members of the original 
panel for each case under review) 

• Office of the Commissioner for Patents (not including the 
Commissioner for Patents and any persons involved in the 
examination of the challenged patent) 

• Office of the General Counsel 

mailto:PTAB_Decision_Nomination@uspto.gov
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• Office of Policy and International Affairs 

The Advisory Committee will make recommendations as to which 
decisions should be further reviewed for designation as precedential or 
informative. Advisory Committee meetings may proceed with less than all 
members in attendance. A quorum of seven members must be present for each 
meeting. Additional individuals, such as technical or subject matter experts, or 
others assisting in an administrative support capacity, may participate in Advisory 
Committee meetings but do not provide recommendations to the Director. 

The Advisory Committee prepares an advisory recommendation for each 
nominated decision. The Advisory Committee provides its recommendations to 
the Director at regular intervals, promoting the timely consideration of nominated 
decisions. If the recommendation is not unanimous, dissenting views will be 
reported to the Director. 

 
2. PTAB Executive Management 

PTAB Executive Management also will provide a recommendation to the 
Director, either orally or in writing, on whether to designate a nominated decision, 
or a portion thereof, as precedential or informative. PTAB Executive 
Management will review the nominated decision and the recommendation 
provided by the Advisory Committee. PTAB Executive Management will, absent 
exceptional circumstances, solicit feedback from Board members, as discussed 
below. PTAB Executive Management will provide its recommendation to the 
Director as to whether to designate the decision, or a portion thereof, as 
precedential or informative. 

i. Composition of PTAB Executive Management 

For purposes of this SOP, PTAB Executive Management consists of the 
Chief Judge, the Deputy Chief Judge, Vice Chief Judges, and Senior Lead 
Administrative Patent Judges.3 A quorum of five members must be present in 
making each recommendation. If a quorum cannot be reached, PTAB Executive 
Management will not provide a recommendation to the Director. 

                                              
3 For purposes of this SOP, persons in an acting Chief Judge, Deputy Chief Judge, 
Vice Chief Judge, or Senior Lead Judge capacity are members of PTAB Executive 
Management. 
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ii. PTAB Executive Management Review Process 

As part of its evaluation, PTAB Executive Management will, absent 
exceptional circumstances, solicit and review comments from members of the 
Board that do not have a conflict of interest with the nominated decision. To that 
end, PTAB Executive Management will present the nominated decision to all 
members of the Board for comment during a Board review period. During the 
Board review period, which typically will be five business days, any member of 
the Board may submit written comments to PTAB Executive Management 
regarding whether the decision should be designated as precedential or 
informative. PTAB Executive Management may share the comments with all 
members of the Board. After the expiration of the Board review period, PTAB 
Executive Management will compile and evaluate the received comments, and 
shall determine by majority vote of PTAB Executive Management whether to 
recommend the decision for designation as precedential or informative.  If the 
recommendation is not unanimous, dissenting views will be reported to the 
Director.  

C. Designating a Decision as Precedential or Informative 

PTAB Executive Management shall submit its recommendation, along with 
the Advisory Committee recommendation and a summary of Board comments, to 
the Director, with an explanation for its recommendation. The Director may 
consult with others, including, for example, members of the Office of the General 
Counsel.4 No decision or portion thereof may be designated as precedential or 
informative pursuant to these procedures without the Director’s approval. If the 
Director determines that the decision or portion thereof should be designated as 
precedential or informative, the Director will notify the Chief Judge.5 

The decision to be designated will then be published or otherwise 
disseminated following notice and opportunity for written objection afforded by 
37 C.F.R. § 1.14, in those instances in which the decision would not otherwise be 
open to public inspection because a patent application is preserved in confidence 

                                              
4 The Director will not consult with anyone having a conflict of interest with the 
designated decision. 
5 This SOP does not limit the authority of the Director to designate or de-designate 
an issued decision or portion thereof as precedential or informative at any time, in 
his or her sole discretion. 
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pursuant to 35 U.S.C. § 122(a). 

Decisions, or portions thereof, designated as precedential or informative 
shall be labeled “Precedential” or “Informative,” respectively, and include the date 
on which the decision is so designated. If a portion of a decision is designated as 
precedential or informative, an indication of that portion shall be included in the 
label. Precedential and informative decisions shall be posted electronically on the 
Board’s Precedential and Informative Decisions Web page6 and may be sent to 
commercial reporters that routinely publish Board decisions. 

D. Effect of Precedential or Informative Designation 

A precedential decision is binding Board authority in subsequent matters 
involving similar facts or issues. 

Informative decisions set forth Board norms that should be followed in 
most cases, absent justification, although an informative decision is not binding 
authority on the Board. 

A decision previously designated as precedential or informative under a 
prior version of SOP 2 (and not previously de-designated) shall remain 
precedential or informative unless de-designated under § III of this SOP. 

E. Conflicts of Interest 

If the Director, a member of the Advisory Committee, or a member of 
PTAB Executive Management has a conflict of interest, they shall notify the other 
members and will recuse themselves from the designation or de-designation 
process for that decision.   

In determining whether a conflict of interest exists, the USPTO follows the 
guidance set forth in the Standards of Ethical Conduct for Employees of the 
Executive Branch at 5 C.F.R. Part 2635 and will consult with the Department of 
Commerce Ethics Law and Programs Office, as necessary, to resolve any 
questions pertaining to conflicts of interest.  Conflicts may include, for example, 
involvement in the examination or prosecution of the underlying patent or a 
related patent at issue. 

                                              
6 Available at www.uspto.gov/patents-application-process/patent-trial-and-appeal-
board/precedential-informative-decisions. 
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Additionally, the Office has set forth procedures that the Office will follow 
in the event of an actual or potential conflict of interest by Director or Deputy 
Director of the USPTO.   See “Director Recusal Procedures” at Office of the 
Under Secretary and Director.7 

Finally, as a matter of policy, PTAB Executive Management judges will 
additionally follow the guidance on conflicts of interest set forth in the PTAB’s 
Standard Operating Procedure 1 and will recuse themselves from any discussion or 
analysis involving cases or related cases on which they are paneled. 

III. DE-DESIGNATING A PRECEDENTIAL OR INFORMATIVE DECISION 

Any person, including, for example, Board members and other USPTO 
employees, as well as members of the public, may suggest that a Board decision 
designated as “Precedential” or “Informative” should no longer be designated as 
such, for example because it has been rendered obsolete by subsequent binding 
authority, is inconsistent with current policy, or is no longer relevant to Board 
jurisprudence. Nominations for de-designation should be submitted by email to 
PTAB_Decision_Nomination@uspto.gov. 

If the Director determines that a particular Board decision should no longer 
be designated as precedential or informative, that Board decision will be de-
designated. The Chief Judge will notify the Board that the decision has been de-
designated. The decision will be removed from the Board’s Precedential and 
Informative Decisions Web page and the public will be notified that the decision 
has been de- designated. 

                                              
7 Available at www.uspto.gov/about-us/organizational-offices/office-under-
secretary-and-director. 
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